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The application was a warranty that if the answers were in any respect un- 
true the policy should be void, and agreed that as the policy was to be is- 
sued at the home office where only the written statements were acted on, 
no representations made by the party soliciting the insurance should be 
of any binding force unless reduced to writing in the application. Evi- 
dence was given that statements regarding the bodily health of the appli- 

cant were untrue in a material respect. But it was claimed that the agent 
was fully tiotitied of all the facts and declared that they were of no conse- 
quence, and that further the agent filled in the application, and that the 
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answers were correctly made to him by the insured ; an abstract of the ap- 
plication was also appended to the policy, and the attention of the insured 
was called to it with the request that the company should be informed of 
any inaccuracies in order that they might be corrected. 

Held, That it was the duty of the insured to read the application, and it was 
error to instruct that if the insured was fraudulently misled by the agent, 
the company was responsible. 

Held, That the retention of the policy by the insured with the abstract of the 
application appended, was an acceptance of the application which made 
the holder a participant in any fraud, and the consequences could not af- 
terwards be avoided. 


Fiexp, J. 

The New York Life Insurance Company, on the 22d of Decem- 
ber, 1877, issued at its home office in the city of New York to Chi- 
nonda 8. Alford a policy of insurance upon his life for the sum of 
ten thousand dollars. The consideration was $263.80 paid at the 
time, and the promise to pay alike sum on the 22d of December 
each year. The company is a corporation under the laws of New 
York, but it also transacts business in Missouri through agents re- 
siding there, and, of course, with reference to the business done in 
that State, is subject to its laws. The assured was a resident of 
Missouri, and in December, 1877, he applied to an agent of the 
company there for such a policy, and submitted to an examination. 
He also made certain statements and representations respecting 
himself, his life, and his past and present health, to which he ap- 
pended a declaration, warranting their truthfulness and agreeing 
that they should be the basis of any contract betweer him and the 
company, and that if they, or any of them, were in any respect un- 
true, the policy which might be issued thereon should be void, and 
that all moneys paid on account of the insurance should be forfeited; 
and further agreeing, that, inasmuch as only the officers at the home 
office had authority to determine whether or not a policy should 
issue on any application, and as they acted only on the written 
statements and representations referred to, no statements or repre- 
sentations made or information given to the persons soliciting or 
taking the application for the policy, should be binding on the com- 
pany or in any manner affect its rights, unless they were reduced to 
writing and presented at the home office in the application. The 
statements and representations with this declaration accompanying 
the application and forming a part of it, were forwarded to the 
home office. The policy was thereupon issued and sent to its agent 
at St. Louis for delivery to the assured. It recited that it was issued 
in consideration and upon the faith of the statements and represen- 
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tations contained in his application; all of which had been war- 
ranted by him to be true, and also in consideration of the cash 
payment and the annual premiums to be paid. It stipulated for the 
payment of the amount of the insurance within sixty days after due 
notice and satisfactory proof of his death, subject to the conditions 
specified therein. To the policy was annexed a copy of the applica- 
tion, and upon it was indorsed the following notice in red type and 
conspicuously printed :— 

“For the information of the assured, and in order that any unin- 
tentional errors or omissions which hereafter may be found to exist 
may be corrected, an abstract of the application upon which this 
policy is based may be found in the third page within. If correc- 
‘tions are desired, when satisfactory to the company, a certificate to 
that effect will be issued over the signature of the president and act- 
uary.” 

The cash payment was made by the assured on the receipt of the 
policy, and the subsequent annual premiums were regularly paid to 
the agents of the company in Missouri until his death, which oc- 
curred September 24, 1880. The plaintiff was appointed his execu- 
tor. Due notice and proof of his death were given to the company. 
Among the documents furnished was the affidavit of a witness, who 
testified that he had been the physician of the assured for ten years, 
and had attended him at one time for diabetes, and that he died of 
that disease. Payment of the insurance money was refused on the 
alleged ground of false statements and representations in the appli- 
cation. Thereupon the executor brought this action in a court of 
Missouri, and upon the petition of the company it was removed to 
the Circuit Court of the United States. 

The petition, which is the designation given to the first pleading 
in an action under the system of procedure in Missouri, alleges the 
incorporation of the defendant under the laws of New York, and its 
license to do business in Missouri; the issue of the policy; the pay- 
ment of the premiums; the death of the assured; the appointment 
of the plaintiff as executor; the giving of notice and furnishing of 
proof of the death ‘and the non-payment of the insurance 
money; and prays for judgment for the amount, with interest. The 
company answered, admitting its incorporation under the laws of 
New York. and the issue of the policy, but set up that it was-exec- 
uted at the home office upon the faith of the answers and statements 
contained in the assured’s written application, which were warranted 
to be true; that it was stated in the application that he never had a 
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disease of the kidneys or any serious disease, and had never been 
seriously ill, and had no regular medical attendant, whereas he had 
been afflicted with diabetes, which is a serious disease of the kidneys, 
and had been under medical treatment for it; that such statement 
was not only false, but was material to the risk; that he actually died 
of the disease which he thus concealed; and that the policy was void 
by reason of these false statements. 

The plaintiff replied that two agents of the company at St. Louis, 
who were personally acquainted with the assured and knew his past 
and then physical condition, had solicited him on different occasions 
to take out a policy in the company; that he told each of them on 
those occasicns that he did not believe he was insurable; that they 
knew he had been in bad health and had been under medical treat- 
ment for diabetes, though he thought he was then well; that they 
assured him that he was insurable; that the fact that he had had the 
disease made no difference, and that if he would take out a policy 
and pay the premiums required he would have no trouble; that 
finally, about the 18th of December, 1877, he consented to take a 
policy; that they then told him it would be necessary for him to an- 
swer certain questions as a matter of form; that one of them there- 
upon read to him certain questions from a printed blank, and as he 
answered them the other pretended to take down and write in the 
blank the substance of the answers as given, not reading over to 
the assured what he had written, nor consulting him about it, 
nor informing him what it was, but saying that what he did was 
a mere formality; that when he was asked with respect to his having 
had any disease of the kidneys he replied that his condition was 
well known to the agents, who were aware that he had been sick 
and under treatment by Dr. Brokaw for diabetes, and that the doctor’s 
office was opposite, and they could go there and find out everything 
they wanted to know; that the assured had faithfully answered all the 
questions, but the agents inserted in the blank false answers; that 
he had no reason to supvose that the answers were taken down 
differently from those given; that after answering all their ques- 
tions he was asked to sign his name to the paper to identify him 
as the party for whose benefit the policy was to be issued, and for 
that purpose he signed the paper twice, without reading it or the 
written answers; that the agents did not read to him any part of 
the application except the questions, and did not read the clause 
set forth in the defendant’s answer, nor call attention to the fact 
that his signatures were intended as an acceptance or assent to that 
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clause; that when the policy was delivered to him he neither read 
it nor the copy of the application attached to it; that the agent 
who delivered it informed him that it was all right, and he was 
insured, and he gave no further attention to the matter; that the 
annual premiums, as they fell due, were paid to said agent, who 
received them with full knowledge of all the facts; and that, there- 
fore, the company was estopped from pretending that any of the 
answers as written rendered the policy void. 

The company demurred to this reply, as constituting in law no 
cause of action and no reply to the facts set forth in the answer, 
but the demurrer was overruled. 

On the trial it was proved by the company that the assured was 
a resident of St. Louis; and that Dr. Brokaw had been his regular 
physician for ten years, and had treated him some years before 
his death for diabetes, of which disease he died. 

It was also proved that on the day he made application to the 
defendant he also applied to the Penn Mutual Life Insurance 
Company, of Pennsylvania, for insurance on his life, and stated 
that he had had diabetes in 1875, and that Dr. Brokaw was his 
physician. That company refused to issue a life policy, but granted 
a fifteen-year endowment policy at a largely increased premium. 

It was also proved that diabetes is commonly known as a dis- 
ease of the kidneys, though primarily a disease of nutrition and 
not necessarily affecting their structure in its early stages; that it 
is a very serious disease and of doubtful curability; that the policy 
was issued solely upon the written application; and that no other 
application, statement, or represention was received from the 
applicant. 

The law of Missouri provides that “no misrepresentation made 
in obtaining or securing a policy of insurance on the life or lives 
of any person or persons shall be deemed material or render the 
policy void unless the matter misrepresented shall have actually 
contributed to the contingency or event on which the policy is 
to become due and payable, and whether it so contributed in any 
case shall be a question for the jury:” Rev. Stat. of Mo., sec. 
596; and that in suits brought upon life policies “no defense 
based upon misrepresentation in obtaining or securing the same 
shall be valid unless the defendant shall, at or before the trial, 
deposit in court, for the benefit of the plaintiffs, the premiums 
received on such policies:” idem, ses. 597. 

Under this last section the defendant tendered in court to the 
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plaintiff $888.26, the premiums received, with interest to the date 
of trial; but the plaintiff declined to receive the mount in full 
payment. 

On the part of the plaintiff a witness was allowed, against the 
objection of the defendant, to testify to statements made by the 
assured and the agent at the time of the application, tending to 
establish some of the matters alleged in reply to the answer. He 
could not give the specific words used, but he remembered that 
in one .part of the conversation Alford stood up, at the time 
he was asked as to his having had kidney disease, and pointed 
through the window and said: “ My medical examiner has an office 
across the way; you can go there and find out from him. I have 
been afflicted in the kidneys, but he says I am well, and I feel well 
now.” He also testified that at one time he heard the assured say 
to the agent: “ Your company ought not to insure me; you kuow 
I have been afflicted with kidney disease;” and that the agent 
replied: “ Just give me your application and I will see if I can get it 
through.” 

The witness was also permitted to testify that he did not think 
the paper was read over to the assured. He did not hear it read, 
nor did he remember the questions asked, except the specific one 
as to the kidneys, and he remembered that because the assured 
stood up and pointed across the street. 

There was no evidence that the application was not read by the 
assured before signed it, or that there was any imposition 
practiced upon him, or that after receiving the policy he applied 
to correct his answers, which, as written down, are conceded to be 
false. 

Upon the conclusion of the testimony, the defendant requested the 
court to charge the jury, among other things, substantially as follows: 


1. That it is competent for any party, corporation, or individual, 
employing an agent in the negotiation of a contract, whether of 
insurance or otherwise, to limit his powers, provided the limitation 
is brought home to the knowledge of the other contracting party, 
otherwise the principal will be bound by the apparent as well as 
the actual powers of the agent; and as in this case the limitation 
was made a part of the contract between the parties, it was binding 
upon them. 


2. That the stipulation between the parties, limiting the powers 
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of the soliciting agent and providing that the contract should be 
based upon the written application, was binding upon the parties, 
and it was, therefore, immaterial what may have been said by cr 
to the agent at the time of making the application, which was not 
reduced to writing and presented to the officers of the company at 
the home office in New York. 


3. That whether the statements and answers contained in the 
application of the assured were made by him or not, yet when he 
afterwards received the policy, with a copy of the application 
attached and a memoran .um indorsed thereon, calling his attention 
to the copy thus attached, with a request that any errors in the 
application be reported to the company for correction, it was his duty 
to report any answers incorrectly written down and thus enable 
the company to correct them; and that by his failure to do so he 
must be presumed to have accepted the policy upon the fa‘th of 
the anwers, and to have acquiesced and agreed that it should re- 
main as the basis of the contract of insurance. But the court refused 
to give any of these instructions, and the defendant excepted. It 
recognized, however, in its charge, the competency of the company 
to limit the powers of the agent, and the binding force of the limita- 
tion if brought home to the other contracting party, and instructed 
the jury that there was such limitation in the present case; that the 
company was not bound by any representations to or by the assured, 
unless they were put in writing and submitted to the company; 
that, therefore, what was contained in the application must be re- 
garded as constituting the basis of the contract, unless it could be 
avoided for fraud; that if the jury found that at the time of mak ng 
the application he toid the agent that he had had diabetes and 
referred him to his physician concerning it, and that such agent 
committed a fraud upon the assured by inserting false answers in 
the application and by suppressing the answers actually given, and 
by concealing from the assured what he had written in the appli- 
cation, and thereby induced him to sign it without knowing what 
it contained, then the plaintiff was not estopped to recover. The 
court also charged that if the assured ascertained before the con- 
tract was consummated, that is, before the policy was delivered to 
him and the first premium paid, that the agent had committed a 
fraud upon him and upon the company, it was his duty to stop 
and decline to go any further with the transaction ; but if he did 
not discover this before the policy was delivered anl th2 first 
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premium paid, he was not called upon afterwards to take any steps 
for the cancellation of the contract. To this the defendant ex- 
cepted. The plaintiff obtained a verdict for the full amount of the 
insurance money with interest, upon which judgment was rendered. 


It is conceded that the statements and representations contained 
in the answers, as written, of the assured to the questions pro- 
pounded to him in his application, respecting his past and present 
health, were material to the risk to be assumed by the company, 
and that the insurance was-made upon the faith of them, and upon 
his agreement accompanying them that, if they were false in any 
respect, the policy to be issued upon them should be void. It is 
sought to meet and overcome the force of this conceded fact by 
proof that he never made the statements and representations to 
which his name is signed; that he truthfully answered those ques- 
tions; that false answers written by an agent of the company were 
inserted in place of those actually given, and were forwarded with 
the appplication to the home office; and it is contended that, such 
proof being made, the plaintiff is not estopped from recovering. 
But on the assumption that the fact as to the answers was as stated, 
and that no further obligation rested upon the assured in connec- 
tion with the policy, it is not easy to perceive how the company 
can be precluded from setting up their falsity, or how any rights 
upon the policy ever accrued to him. It is, of course, not necessary 
to argue that the agent had no authority from the company to 
falsify the answers, or that the assured could acquire no right by 
virtue of his falsified answers. Both he and the company were de- 
ceived by the fraudulent conduct of the agent. The assured was 
placed in the position of making false representations in order to 
secure a valuable contract, which, upon a truthful report of his 
condition, could not have been obtained. By them the company 
was imposed upon and induced to enter into the contract. In such 
a case, assuming that both parties acted in good faith, justice would 
require that the contract be canceled and the premiums returned. 
As the present action is not for such a cancellation, the only recovery 
which the plaintiff could properly have upon the facts he asserts, 
taken in connection with the limitation upon the powers of the 
agent, is for the amount of the premiums paid, and to that only 
would he be entitled by virtue of the statute of Missouri. 

But the case as presented by the record is by no means as favor- 
able to him as we have assumed. It was his duty to read the appli- 
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cation he signed. He knew that upon it the policy would be issued, 
if issued at all. It would introduce great uncertainty in all business 
transactions, if a party making written proposals for a contract, with 
representations to induce its execution, should be allowed to show, 
after it had been obtained, that he did not know the contents of his 
proposals, and to enforce it, notwithstanding their falsity as to 
matters essential to its obligation and validity. Contracts could 
not be made, or business fairly conducted, if such a rule should 
prevail; and there is no reason why it should be applied merely to 
contracts of insurance. There is nothing in their nature which dis- 
tinguishes them in this particular from others. But here the right 
is asserted to prove not only that the assured did not make the 
statements contained in his answers, but that he never read the 
application, and to recover upon a contract obtained by represen- 
tations admitted to be false, just as though they were true. If 
he had read even the printed lines of his application, he would have 
seen that it stipulated that the rights of the company could in no 
respect be affected by his verbal statements, or by those of its agents, 
unless the same were reduced to writing and forwarded with his 
application to the home office. The company, like any other prin- 
cipal, could limit the authority of its agents, and thus bind all par- 
ties dealing with them with knowledge of the limitation. It must 
be presumed that he read the application, and was cognizant of the 
limitations therein expressed. 

In Globe Insurance Co. vs. Wolf, 95 U.S., 329, the policy de- 
clared that the agents of the company were not authorized to waive 
forfeitures, and this court held that effect must be given to the pro- 
vision, except so far as the subsequert acts of the company per- 
mitted it to be disrezarded. 

In Insurance Company vs. Norton, 96 U. S., 240, the policy con- 
tained an express declaration that the agents of the company were 
not authorized to make, alter, or abrogate contracts, or waive for- 
feitures, and this court held that the company could have insisted 
upon those terms had it so chosen. 

In Lochner vs. Home Mutual Insurance Co., the Supreme :Court 
of Missouri passed upon this point: 17 Missouri, 256. The char- 
ter of that company provided that, if the assured failed to state in 
his application, which was made a part of the policy, any incum- 
brance that existed on the insured premises, his policy should be 
void. There was also indorsed on the policy a memorandum that 
the company would not be bound by any statement of the agent 
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unless contained in the application. The answer to the action on 
the policy set up that the application did not truly state the incum- 
brances. A small incumbrance upon the premises was not stated, 
and on the trial evidence was offered that its existence was made 
known to the agent of the company at the time of the application, 
but that he refused to write it down, saying the amount was too 
trifling. The evidence was excluded, and supreme court sustained 
the ru ing, holding that the objection that the incumbrance was not 
stated could not be obviated in that way. “Independently of the 
statute of the State,” said the court, “which requires the incum- 
brance to be expressed in the policy at the peril of its being void, 
there was a memorandum indorsed on it which made known that 
the company would be bound by no statement made by the agent 
not contained in the application. The facts being as represented, 
they could not give the plaintiffa right of action on the policy in 
the teeth of the statute and against the terms of the contract. If 
the conduct of the agent was such as is alleged, he was guilty of a 
gross fraud, as is shown by his setting up this defense, which would 
avoid the policy and give a right of action for the recovery of the 
premium, but could not, for the reason given, entitle the plaintiff to 
to an action on the policy.” 

The present case is very different from Insurance Co. vs. Wil- 
kinson, 13 Wallace, 222, and from Insurance Co. vs. Mahone, 21 
Wallace, 152. In neither of these cases was any limitation upon 
the power of the agent brought to the notice of the assured. Ref- 
erence was made to the interested and officious zeal of insurance 
agents to procure contracts, and to the fact that parties who were 
induced to take out policies rarely knew anything concerning the 
company or its officers, but relied upon the agent who had per- 
suaded them to effect insurance, “as the full and complete repre- 
sentative of the company in all that is said or done in making the 
contract,” and the court held that the powers of the agent are prima 
facie co-extensive with the business intrusted to his care, and would 
not be narrowed by limitations not communicated to the person 
with whom he dealt. Where such agents, not limited in their au- 
thority, undertake to prepare applications and take down answers, 
they will be deemed as acting for the companies. In such cases it 
may well be held that the description of the risk, though nominally 
proceeding from the assured, should be regarded as the act of the 
company. Nothing in these views has any bearing upon the present 
case. Here the power of the agent was limited, and notice of such 
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limitation given by being embodied in the application, which the 
assured was required to make and sign, and which, as we have 
stated, he must be presumed to have read. He is, therefore, bound 
by its statements. 

The case of Ryan vs. World Mutual Life Insurance Company is 
in some respects similar to the one before us. There a policy 
obtained on the life of Patrick Ryan for the benefit of his wife 
declared that it was issued and accepted on the condition and 
agreement that the statements and declarations made in the ap- 
plication therefor, and on the faith of which it was issued, were 
in all respects true. The application was a part of the policy. 
It appeared that when the application was made, he was asked 
whether he had had any of the following diseases: bronchitis, con- 
sumption, spitting of blood, or any serious disease, and the answer, 
as written, was that he had had “none of them.” To the inquiry 
whether, during the previous seven years, he had had any severe 
sickness or disease, or had employed or consulted any physician, 
the answer as written was “no.” The authority of the agent was 
limited to receiving the application, forwarding it to the home 
office, receiving, countersigning, and delivering the policy, and 
collecting the premiums. The insured having died, action upon 
the policy was brought by his widow. On the trial she offered 
to prove, not that the answers were true, but that different answers 
were in fact given, both by her and him, and that the answers were 
wrongly written by the local agent of the company without the 
knowledge or consent of herself or her husband. The applica- 
tion was signed without being read. It was held that the com- 
pany was not bound by the policy; that the power of the agent 
would not be extended to an act done by him in fraud of the 
company and for the benefit of the insured, especially where it was 
in the power of the assured, by reasonable diligence, to defeat 
the fraudulent intent; that the signing of the application without 
reading it or hearing it read was inexcusable negligence; and that 
a party is bound to know what he signs. After observing that the 
courts of the State had construed the powers of an insurance agent 
liberally, and held that, in writing the application and explaining 
interrogatories and the meaning of the terms used. he was to be 
regarded as the agent of the company, and, referring to the case of 
Insurance Company vs. Wilkinson, in 13th Wallace, the court said: 
“But it cannot be supposed that these defendants intended to clothe 
this agent with authority to perpetrate a fraud upon themselves 
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That he deliberately intended to defraud them is manifest. He 
well knew that if correct answers were given no policy would 
issue. Prompted by some motive he sought to obtain a policy by 
means of false answers. His duty required him not only to write 
the answers truly as given by the applicant, but also to communi- 
cate to his principal any other fact material to the risk which 
might come to his knowledge from any other source. His conduct 
in this case was a gross violation of duty, in fraud of his principal, 
and in the interest of the other party. To hold the principal re- 
sponsible for his acts, and assist in the consummation of the fraud, 
would be monstrous injustice. When an agent is apparently act- 
ing for his principal, but is really acting for himself or third per- 
sons, and against his principal. there is no agency in respect to 
that transaction, at least as between the agent himself, or the 
person for whom he is really acting, and the principal. a 
The fraud could not be perpetrated by the agent alone. The aid 
of the plaintiff or the insured, either as an accomplice or as an 
instrument, was essential. If she was an accomplice, then she par- 
ticipated in the fraud, and the case falls within the principle of 
Lewis vs. Phenix Mutual Life Insurance Co., 39 Conn., 100. If 
she was an instrument she was so because of her own negligence, 
and that is equally a bar to her right to recover. She says that 
she and her husband signed the application without reading it and 
without its being read to them. That of itself was inexcusable 
negligence. The application contained her agreements and rep- 
resentations in an important contract. When she signed it she 
was bound to know what she signed. The law requires that the 
insured shall not only, in good faith, answer all the interrogatories 
correctly, but shall use reasonable diligence to see that the answers 
are correctly written. It is for his interest to do so, and the in- 
surer has the right to presume that he will do it. He has it in his 
power to prevent this species of fraud and the insurer has not:” 
41 Conn., 168-171, 172. With these views we fully agree. 

The instruction given to the jury in the case before us is, in 
effect, that the assured was bound by his application if it was not 
avoided for fraud, and that it was so avoided by reason of the false 
statements containel in it, and that, therefore, the plaintiff, as his 
representative, could recover. But if the application was avoided, 
it would seem to be a necessary consequence that the policy itself 
was also avoided, and his right limited to recovering the premiums 
paid. But such was not the conclusion of the court. It directed 





1886.] New York L:fe Ins. Co. vs. Fletcher, Executor. 413 


the jury that if the application was avoided for fraud, he could 
recover. It does not seem to have occurred to the court that had 
the answers been truthfully reported, and the fact of the assured 
having had diabetes within a recent period been thus disclosed, the 
insurance would in all probability have been refused. If the policy 
can stand with the application avoided, it must stend upon parol 
statements not communicated to the company. This, of course, can- 
not be seriously maintained in the fact of its notice that only state- 
ments in writing forwarded to .its officers would be considered. A 
curious result is the outcome of the instruction. If the agents com- 
mitted no fraud the plaintiff cannot recover, for the answers reported 
are not true; but if they did commit the imputed fraud he may re- 
cover, although, upon the answers actually given, if truly reported, 
no policy would have issued. Such anomalous conclusions cannot 
be maintained. 

There is another view of this case equally fatal to a recovery. 
Assuming that the answers of the assured were falsified, as alleged, 
the fact would be at once disclosed by the copy of the application, 
annexed to the policy, to which his attention was called. He would 
have discovered by inspection that a fraud had been perpetrated not 
only upon himself but upon the company, and it would have been his 
duty to make the fact known to the company. He could not hold 
the policy without approving the action of the agents and thus 
becoming a participant in the fraud committed. The retention of 
the policy was an approval of the application and of its statements. 
The consequences of that approval cannot after his death be avoided. 

The court charged the jury that if the assured had discovered 
the fraud before the policy was delivered and the first premium 
paid, it would have been his duty to decline to go any further: 
with the transaction; but if he did not discover the fraud until 
after such delivery and payment, he was not called upon to take any 
steps for the cancellation of the contract. In other words, the jury 
were told that the assured might take to himself the benefit of the 
fraud without responsibility for it, if he did not discover it until after 
it was consummated—a doctrine without authority and wholly inde- 
fensible. No one can claim the benefit of an executory contract 
fraudulently obtained, after the discovery of the fraud, without 
approving and sanctioning it. 

In American Insurance Company vs. Nelberger, 74 Mo., 167, the 
assured agreed with the agent of the company that the policy to be 
issued should contain a clause giving him aright to cancel it at 
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the end of the year. The policy issued contained no such clause: 
but he retained it several months before he returned it. The 
court, after observing that when the application does not attempt 
to set forth all the provisions which the policy to be issued must 
contain, and the agent represents that the policy will contain certain 
stipulations which are not unlawful, then the policy must contain 
them, or the assured would not be bound to accept it. “But in 
such case,” said the court, “it will be the duty of the insured, when 
he receives the policy, promptly to examine the same, and, if it does 
not contain the stipulations agreed upon, to at once notify the com- 
pany of such fact and of his refusal to accept said policy. The 
policy in this case was issued on the 25th day of January, 1875, and 
was not rejected by the defendant until May 10,1875. If the policy 
was received by the defendant soon after the date on which it pur- 
ports to have been issued, we think he waited too long to elect 
whether he would receive the policy without the stipulation in 
regard to cancellation, or refuse to accept it, because it did not 
contain such stipulation. After such delay he will be deemed to 
have accepted the pclicy as issued.” 

The case of Richardson vs. Maine Insurance Company, 46 Maine, 
394, is a stronger one in illustration of this doctrine of acceptance. 
There an application for insurance was made to an agent of the 
company. He thereupon filled one containing a statement that 
there was no mortgage on the property to be insured, and without 
the knowledge of the applicant signed his name thereto. A policy 
was accordingly issued, which declared that it was made and 
accepted in reference to the application, and that the assured, by 
accepting it, covenanted that the application contained a just, full, 
and true statement of all the facts and circumstances in regard to 
the condition, situation, value, and risk of the property insured, and 
that if any fact or circumstance were not fairly represented, the 
policy should be void. Action having been brought upon the 
policy, the company denied its liability on the ground that the 
application had represented that there was no such mortgage, when 
in fact, one existed. The court held that the assured, by accepting 
the policy, was bound by its covenants, and that he ratified the 
application. 

It is unnecessary to pursue the subject further. We are clear that 
the court below erred, both in refusing the instructions asked and in 
its charge to the jury in the particulars mentioned. Its judgment 
must, therefore, be reversed, and the cause remanded for a new trial. 
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SUPREME COURT OF THE UNITED STATES. 
Ocroser Term, 1885. 


Appeal from the Circuit Court of the United States for the Northern 
District of Illinvis. 


CONNECTICUT MUT. LIFE INS CO., Appellant, 
Us. 


JONATHAN YOUNG SCAMMON er at.*} 


Property owned by a father and two daughters was mortgaged to an insur- 
ance company, and pursuant to a stipulation in the mortgage a policy was 
taken out in the name of the father, and made payable to the mortgagee. 
Upon the subsequent destruction of the property, the mortgagee entered 
intoan agreement with the father that the insurance money should be 
deposited in bank and applied to replacing the property. No replacement, 
however, was made, 

Hell, That the insurance, though in the name of the father, covered the inter- 
ests of the daughters, and the company had n> right without their con- 
sent to apply the proceeds in any other way than that of reducing the 
mortgage ; or if it did so was bound to see that the replacement was made. 

Held, In a suit for foreclosure, that the insurance money should be credited 
on the mortgage. 


BLaTcHFORD, J. 
On the 10th of September, 1866, J. Young Scammon, of Chicago, 
Tliinois, and Florence A. D. Scammon and Arianna E. Scammon, his 
daughters, were the owners of a lot of land in Chicago, No. 90 Mich- 


*Docision rendered, April 12, 1886. 


t Connecticut Mutual Life Insurance Company, Appellant, vs. Jonathan Young Scammon, 
Maria 8S. Scammon, Florence A D. Reed, Joseph 8S. Keed, Arianna E. Scammon, Martin An- 
drews, Caroline Andrews, Mark Kimball, Assignee, Charles Comstock, First National Bank of 
Macomb, Illinois, Hiram Wilson, et al. 
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igan Avenue, known as “lot number five (5), in block number eleven 
(11), in Fort Dearborn Addition to Chicago,” the father being the 
owner in fee of an equal undivided one-third part of the lot, and 
having a tenancy for life in the other equal undivided two-third 
parts, and his two daughters being each the owner in fee of an equal 
undivided one-third part, subject to such tenancy for life of the 
father. The lot had descended to the two daugkters and a brother 
of theirs from their mother, subject to the tenancy for life of the 
father, and he had purchased from the son the fee of his equal undi- 
vided one-third part. 

On the day above named, Scammon and his daughters executed 
to the Connecticut Mutual Life Insurance Company, a corporation 
of Hartford, Connecticut, a mortgage covering the above lot by the 
above description, to secure the payment of $30,000, in five years, 
with semi-annual interest at 8 per cent per annum, according to the 
condition of a bond which they at the same time executed. The 
bond stated that it was given for an actual loan of money made by 
the obligee to the obligors on the day of its date. 

The mortgage contained the following covenant on the part of the 
mortgagors: “And further, that they, their heirs, executors, and 
administrators, shall and will, at all times hereafter, until said prin- 
cipal sum of money, and all arrearages of interest thereon, shall be 
fully paid, keep all the buildings (outhouses excepted) now situate, 
or that hereafter may be erected, upon said premises, fully insured 
against loss or damage by fire, in some good and responsible insur- 
ance company or companies (satisfactory to the said party of the 
second part, its successor or assigns, or its or their authorized 
agent), in the fair insurable value of such buildings, and will legally 
and prop¢rly assign and deliver to the said party of the second part, 
its successors or assigns, each, all, and every, the policies of insur- 
ance therefor, as soon as and whenever such insurance shall be 
effected, and will also deliver to said party of the second part, its 
successors or assigns, or its or their authorized agent, all premium 
or renewal certificates received for the payment of the premium 
upon such policy or policies of insurance, as soon as and whenever 
such certificates shall be issued; and, in default of so doing, the said 
party of the second part, its successors or assigns, at its own or 
their option, may effect such insurance in its or their name or names, 
or otherwise, and the premium mouey paid therefor shall be @ 
charge upon said premises, and shall be secured by this instrument 
in the same manner as the said principal sum of money above men- 
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tioned is secured, and such premium money shall be paid by said 
parties of the first part, their heirs and legal representatives, to 
said party of the second part, its successors or assigns, on demand, 
and may be collected at any and all times after the same shall have 
been paid, with interest thereon at the rate of ten per centum 
per annum from the time the same shall be advanced, and the said 
party of the second part, its successors or assigns, shall hold each 
and all such policies of insurance so received, by assignment or oth- 
erwise, as collateral and additional security for said principal sum of 
money and interest, and shall have the right to collect and receive 
any and all money and sums of money that may at any time become 
collectible or receivable upon each, all, and every of such policies of 
insurance, and apply the same, when received, in the same manner, 
as far as possible, as is hereinafter provided for in case of a sale of 
said above-described premises under the power of sale hereinafter 
contained. But nothing herein contained shall be construed as 
requiring the said party of the second part, its successors or assigns, 
to incur any expense, or make any effort, to collect any money that 
may become due on any of such policies of insurance; but, if it or 
they shall elect not to collect the same, they shall make such election 
within a reasonable time after such money shali become collectible, 
and, on demand of said parties of the first part, or their legal repre- 
sentatives, shall thereupon forthwith, after making such election not 
to collect, re-assign and deliver such policy or policies of insurance to 
said parties of the first part, their executors, administrators, or 
assigns.” 

In the fall of 1867, by an arrangement between Scammon and his 
daughters, the south one-third part of the lot was conveyed to his 
appointee by them, in fee, as representing his existing interest in fee 
in the lot, and the north two-thirds part of the lot was conveyed by 
him to them as tenants in common, in fee, as representing their 
existing interest in fee in the lot, subject, as to such north two-thirds 
part, to the life estate of the father therein. Thereupon, the father 
and daughters paid or caused to be paid to the mortgagee $10,000, 
as a reduction of the principal of the mortgage, and it released, by 
deed, from the lien of the mortgage, such souti one-third of the lot. 

With the money lent on the mortgage, Scammon erected a build- 
ing on the north two-thirds of the lot, and thereafter collected for 
his own use the rents from it, and paid the interest on the mortgage 
and the taxes and the fire insurance premiums. Insurance agains 
fire, covering the building, for $15,000, was effected by Scammon 
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by a policy issued by the Liverpool & London & Globe Insurance 
Company in his name, with a clause making the loss payable to the 
mortgagee. The building was destroyed by fire in October, 1871, 
and, the loss being adjusted at a sum greater than $15,000, a draft 
for $15,000 was drawn at Chicago, by the agents of the fire insur- 
ance company there, on that company at New York payable to the 
order of the mortgagee. The draft was handed to Scammon and, at 
his request, the agent of the mortgagee at Chicago sent it to the 
mortgagee, at Hartford, with an application from Scammon to have 
the $15,000 paid to him, to enable him to rebuild the building. 
Thereupon the following instrument was executed in duplicate by 
the mortgagee and Scammon, a copy being retained by each :— 
“Memorandum of agreement made and entered into this fifth day 
of January, A. D. 1872, between the Connecticut Mutual Life Insur- 
ance Company, a corporation subsisting by the laws of the State of 
Connecticut, and located and doing business in the city of Hartford, 
in the State of Connecticut, of the one part, and J. Young Scam- 
mon, of the city of Chicago, in the county of Cook and State of 
Illinois, of the other part, witnesseth: That whereas the said party 
of the second part did, on the tenth day of September, A. D. 1866, 
make, execute, and deliver to the said party of the first part a certain 
indenture of mortgage, bearing date on that day, on the following- 
described premises, situate and being in the city of Chicago afore- 
said, to wit, lot number five (5), in block number eleven (11), in Fort 
Dearborn Addition to Chicago, for the purpose of securing the pay- 
ment of the certain bond or obligation of the said party of the 
second part, bearing even date with said mortgage, in the penal sum 
of sixty thousand dollars, conditioned for the payment to said party 
of the first part of the sum of thirty thousand ($30,000) dollars 
on the tenth day of September, A. D. 1871, with interest as 
therein stated, on which said mortgage has been paid ten 
thousand dollars of principal; and whereas, the building on said 
premises, known as No. 90 Michigan Avenue, in said city of Chicago, 
was insured in the following company and in the following 
amount, to wit, the Liverpool & London & Globe, in the sum 
of fifteen thousand dollars, which said policy of insurance 
was held by said party of the first part as collateral security for the 
payment of said loan, any loss on said policy to be paid to said 
party of the first part; and whereas said building has been destroyed 
by fire and the insurance moneys to be received on said policy or 
policies are subject to be paid to said party 12 first part, in ac- 
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cordance with the conditions of said mortgage; and whereas said 
party of the second part desires said party of the first part to permit: 
and suffer said insurance money to be used in and upon said mort- 
gaged premises in the reconstruction of said building or buildings 
thereon, and said first party is willing to have said insurance money 
so used, upon the terms and conditions hereinafter set forth, and 
to assist in the collection and receipt thereof by said second party 
from said fire insurance company or companies for the purposes 
aforesaid: It is, therefore, mutually agreed by and between the 
parties hereto, that said party of the first part waives, except as- 
hereinafter provided, its right to apply on the said indebtedness the 
moneys that may be received on said policy or policies of insurance, 
and that any and all such sum or sums of money as shall be so col- 
lected from said fire insurance company or companies by either of. 
the parties to this instrument shall be deposited in such bank or 
banks as shall be selected by the party of the second part and 
assented to by the said first party, to the credit and at the risk of 
said party of the second part, to be used in the erection of said 
building or buildings on said mortgaged premises. 

The said money shall be paid out and expended in the erection of 
said building or buildings, from time to time, on the drafts or checks 
of said party of the second part, countersigned by the said party of 
the first part, or its du'y authorized agent or attorney, until said 
insurance money is fully expended, as herein provided, on said 
mortgaged premises. That said drafts or checks shall be so coun- 
tersigned upon the presentation thereof to said party of the first 
part, its duly authorized agent or attorney, together with a certifi- 
cate of a competent and credible architect, that the amount of said 
check or draft, together with all previous checks or drafts drawn or 
paid out on said account, has been actually expended in and upon 
said mortgaged premises, in the permanent improvements thereon, 
and that the work and material for which the amounts so expended 
have been paid are fully worth such sum. 

If, however, said buildings are beinz constructed without the 
supervision of an architect, the affidavit of said party of the second 
part to said facts may, at the option of said first party, be received 
in lieu of said architect's certiticate. And it is further understood 
and agreed, that, so soon as said building or buildings shall be in 
a situation to be insured, said party of the second part shall cause 
the same to be insured in some good and responsible insurance 
company, in the fair insurable value thereof, and assign and deliver 
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the same to said party of the second part, and, as soon as said build- 
ing shall become so insurable, all the provisions contained in said 
above-described mortgage shall apply to said insurance, and said 
conditions are hereby made a part of this agreement. 

It is also expressly understood, that any receipt or acknowledg- 
ment given by said party of the first part, either alone or jointly 
with others, to any such insurance company or companies, for the 
purposes aforesaid of facilitating the collection by said second party 
of any insurance money intended to be placed back on said mort- 
gaged premises as aforesaid, shall not be construed as a collection 
of said money by said first party under the conditions of said mort- 
gage, wherein and whereby it is provided that said first party may 
collect and apply such insurance money upon the indebtedness 
secured to be paid thereby, but merely as enabling said second party 
to collect said insurance moneys. Said moneys are not to be so 
applied, and said mortgage shall remain a lien on said mortgaged 
premises for the full amount of the principal money mentioned in 
said bond, with the interest thereon, as if said moneys had never 
been collected. 

It is also further expressly understood and agreed, that said insur- 
ance money shall be expended on said mortgaged premises as above 
provided, with all reasonable and proper dispatch; and that, in the 
event that, from any cause, whether the death or absence of any 
party or parties to this agreement, or any other cause, said money 
shall not have been so expended within six months from the date 
hereof, then this agreement of waiver shall thereupon become thence- 
forth null and of no effect, and the right of said second party to use 
and expend said moneys shall thereupon cease, and said first party 
shall have the right to draw from the said bank or banks, upon its 
own check or checks, or that of its authorized agent, said insurance 
moneys, or so much thereof as shail not then have been actually ex- 
pended as provided in this agreement, and apply the same in pay- 
ment pro tanto of the indebtedness secured by said mortgage, and 
such check or checks of said first party or its agent as aforesaid, 
drawn at any time after the expiration of six months from the date 
hereof, shall be a full discharge and acquittance to said bank or 
banks from any moneys paid thereon. 

It is expressly agreed, that time shall be of the essence of this 
agreement in all its parts, and that said agreement shall be binding 
upon the heirs, executors, administrators, successors, and assigns of 
he res: ectives parties.” 
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On the execution of this agreement, the mortgagee indorsed the 
draft, making it payable to Scammon or his order, and sent it to his 
agent at Chicago. Scammon signed on the agreement a written 
designation by him of “ the Marie ‘ ompany of Chicago,” a banking 
institution of which he was then president, as the banking office in 
which to deposit the $15,000; and the draft was then delivered by 
the agent to Scammon, and collected, and its proceeds were depos- 
ited to his credit in the Marine Company. The transaction between 
Seammon and the agent took place at the banking company’s office, 
and the agent exhibited the copy of the agreement to Scammon, as 
president of the bank. No checks against the money were ever 
countersigned by or on behalf of the mortgagee, nor was any of it 
used in putting up any new building on the lot, nur was any such 
new building put up. Scammon’s daughters had no knowledge or 
information as to any part of the transaction between their father 
and the mortgayee in regard to the $15,000. 

Under that state of facts, the mortgagee, in June, 1876, filed a ti 
in equity, in the Circuit Court of the United States for the Northern 
District of Illinois, for the foreclosure of the mortgage, making as 
defendants Scammon and the two daughters, and Reed, the husband 
of one of them, and other persons. The bill credits the payment of 
the $10,000, in November, 1876, as one by Scammon and his daugh- 
ters, in reduction of the principal of the mortgage, and sets forth the 
release of the south one-third of the lot from the lien of the mort- 
gage, but ignores any credit of the $15,000, and claims as due $20,- 
000, with interest at 8 per cent per annum from September 10th, 
1873, and moneys paid by the mortgagee for taxes and assessments. 

Mrs. Reed and her sister answered the bill. The answer sets forth 
the transaction in regard to the $15,000, and avers that it took place 
without the knowledge, authority, or consent of the daughters, and 
that the mortgagee, in consenting to the use of the $15,000 in any 
other way than in payment of the mortgage indebtedness, relied on 
the credit of Scammon and released the property of the daughters 
to tha‘ extent. It claims that Scammon’s life estate in the north 
two-thirds part of the lot should be first sold, and the proceeds be 
applied first in payment of the remaining $5,000 and interest, and 
the property of the daughters be thereupon released from all further 
liability. 

After issue, the court referred the cause to a master, to take proofs 
and report them, with the amount due to the plaintiff. He reported 
the testimony, and that there was due $20,000 of principal, and in- 
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terest from September 10th, 1873, and certain sums paid by the 
plaintiff for taxes and assessments, with interest thereon. Mrs. 
Reed and her sister excepted to the report, and the case was heard 
on the excepticns. The court rendered a decision, 4 Fed. Rep., 
263, in which it was ruled (1) that authority in Scammon, as repre- 
senting his daughters, to make the special agreement in regard 
to the $15,000, could not be implied from the general power 
he exercised over the property, in managing it, and procuring 
insurance and paying taxes, the daughters having themselves exe- 
cuted the mortgage; (2) that the insurance was obtained in pursu- 
ance of the requirements of the mortgage, and must be pre- 
sumed to have covered the interests of all the mortgagcrs as 
an entirety; (3) that the mortgagee in fact dealt with the $15,- 
000 not as Scammcn’s money, but as representing a further secur- 
ity furnished under the mortgage, and as something which con- 
cerned the rights of all the mortgagors, because the agreement it 
made with Scammon recognized its obligation either to credit the 
$15,000. on the mortgage or to see that it went to restore the build- 
ing; (4) that the provision of the policy, that the loss should be pay- 
able to the mortgagee, placed it in the same position towards all the 
mortgagors as if the policy had been taken out in the names of all, 
and assigned to the mortgagee, and it was bourd to apply the $15,- 
000, in accordance with the provisions of the mortgage, for the ben- 
efit of all the mortgagors, unless all consented to a different 
disposition of the money; (5) that, in any view, if the agreement 
with Scammon was valid, as against the daughters, the mortgagee 
was bound to see that the money was used to restore the building, 
or else credit it on the mortgage 

Under these views, the court referred the case back to the master, 

with directions to restate the account according to the principles 
Lus laid down. He did so, and, the case being heard on his report, 
he court on the 2d of October, 1882, rendered a decree, which, after 
setting forth the material facts above stated, contains the following 
clauses :— 

“The court further finds, that, when the complainant originally 
took the same mortgage, it, by its agent, knew the state of the title 
of the mortgaged premises; that, in the erection of the building on 
said premises, and causing it to be insured, and in collecting rents 
and paying the insurance premiums and taxes, the deferdant, J. Y. 
Scammon held the property as if it was his own; that the entire 
business connected with the loan from the complainant, from the 
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time of its original negotiations down to the time of the before- 
mentioned agreement in relation to the insurance, was transacted by 
J. Y. Scammon, who kept an account of the property in his bank 
ledger, in which rents by him received were credited, and the mon- 
eys paid out were also entered; that the defendants, Florence A. D. 
Reed and Arianna E. Scammon knew nothing, at the time, of the 
insurance obtained upon the property, nor anything in relation to 
the agreement between their father and the complainant made in 
1872; that the complainant entered into the agreement for the pay- 
ment of the insurance money to Scammon, to be by him used in re- 
building, in good faith; and that said Scammon received it in good 
faith for that purpose, and the officers of the bank where it was de- 
posited understood that the money was deposited there as a special 
deposit, subject to said agreement. 

The court further finds, that Florence A. D. Reed and Arianna E. 
Scammon did not know that this insurance had been effected on the 
property, or of the payment of premiums thereon, and were never 
consulted about the disposition of the insurance money, and had no 
knowledge of, and gave no consent to, its payment te their father 
and its deposit in the bank, and have never asserted any rights in 
relation thereto until the commencement of this suit. 

The court further finds, that the acts of Florence A. D. Reed and 
Arianna E. Scammon were limited to the execution of the bond and 
mortgage and the making of the agreement for partition; that said 
insurance was furnished under the covenants of the mortgage, and 
pursuant to the requirements thereof, and was an additional security 
held by the complainant for the payment of the principal sum and 
interest secured by said mortgage, and that the covenants in the 
mortgage for insurance operated as an assignment of the insurance 
fund, when collected, to the mortgagee; that the acts of the com- 
plainant, its receipt of the draft for said insurance money, and its 
indorsement thereof to the defendant, J. Y. Scammon, by ordinary 
commercial indorsement, and its assumed control over the ultimate 
destiny and use of the proceeds thereof, were equivalent to a collec- 
tion of the insurance by the complainant; that the receipt by the 
complainant of said insurance money operated as a satisfaction pro 
tanto of said mortgage, so far as the estate and interests of the de- 
fendants, Florence A. D. Reed and Arianna E. Scammon are in- 
volved, but that, so far as the life estate of J. Young Scammon is 
concerned, said mortgage remains an equitable lien and incumbrance 
for the full amount thereof.” 
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The decree then goes on to declare that there is due, at its date, 
from Scammon to the plaintiff, on the bond and mortgage, $20,000 
of principal, and $13,093.32 of interest, as reported, and $1,404.44 
for interest since the date of the report; and $3,275.42 for moneys 
paid for taxes and to redeem from tax sules, and $490.73 for interest 
thereon, as reported, and $287.51 for interest since the date of the 
report; being, in all, $38,551.42; that the sum is a valid and first 
hen on the estate of Scammon, for his life, in the north two-thirds 
of the lot (excepting therefrom a strip from off its north side, 
hereafter mentioned); that, of the $38,551.42, Mrs. Reed and her 
sister are personally liable for $5,000 of principal, and $3,273.33 in- 
terest thereon, as reported, and $351.11 interest on the $5,000 since 
the date of the report, and for the above-named sums of $3,275.42, 
$490.73, and $287.51, being in all $12.678.10, which is a valid and 
first lien on the estate in remainder of them and each of them, after 
the expiration of the life estate of Scammon, in the north two-thirds 
of the lot (excepting therefrom the strip above referred to); and that 
the $12,678.10 isa valid and first lien on said strip. The decree 
then provides for the sale at public auction of such estate in re- 
mainder, excepting the strip. and of such life estate excepting the 
strip, and of the strip, each separately; and directs that the proceeds 
of the life estate be applied first to the satisfaction of the amount 
for the payment of which the life estate is decreed to be the sole se- 
curity, and that no portion of the amount realized from the sale of 
the life estate shall be applied to pay the costs of the suit, or any 
moneys found due for taxes, or on account of that part of the prin- 
cipal or interest of the bond for which there is other security, until 
the sum for which the life estate is the sole security shall have been 
fully paid. From this decree the plaintiff appealed to this court. 

The plaintiff assigns for error that the circuit court erred in giv- 
ing the daughters credit for the $15,000. But we are of opinion 
that the views of that court in its decision, as above set forth, and as 
embodied in the decree, were correct. 

The policy of insurance was a collateral security for the joint debt 
of the mortgagors, furnished in compliance with the provisions of 
the mortgage, and the mortgagee was bound to apply the insurance 
money to the payment of the joint debt, according to the terms of 
the mortgage. In the agreement with Scammon, of January 5th, 
1872, the mortgagee declares that it held the policy as “collateral 
security fcr the payment ” of the loan secured by the mortgage, and 
that the $15,000 is subject to be paid to it “in accordance with the 





1886.] Connecticut Mut. Life Ins. Co v. Scammon et al. 425 


conditions ” of the mortgage. Although the policy was taken out in 
the name of Scammon, it wes, under the mortgage, a part of the se- 
curity covenanted for therein; and must be treated as having been 
furnished by, and for the benefit of, all the mortgagors. The insur- 
ance was on the building asa whole, and not on any particular in- 
terest in it, and was accepted and treated by the mortgagee as an 
insurance complying with the terms of the mortgage, and covering 
all the interests which the mortgage covered. 

The mortgagee could not, without the consent of the daughters, 
surrender the proceeds of the collateral security to Scammon, or di- 
vert them from the purpose to which the mortgage devoted them. 
And, in any event, the mortgagee, if at liberty to use the money to- 
ward restoring the building, was bound to see that it was so applied, 
and took the risk of the diversion. The money not having been so 
applied, it must be credited in favor of the daughters. Their inten- 
tion, declared by the mortgage, that the money should be credited 
on the mortgage, was never varied by them. 

Three persons ramed Andrews, and the wives of two of them, 
were defendants to the bill. It alleged they had interests in the 
mortgaged lot subordinate to the lien of the mortgage. They an- 
swered the bill, setting up a prior lien in favor of the three, because 
they had erected a party wall on and along the north line of the lot, 
under a party-wall agreement made prior to the mortgage, and of 
which the mortgagee at all times had notice; and alleging that, if 
the mortgage was superior in lien, then the residue of the lot, not 
covered by the party wall, should be first sold to satisfy the mort- 
gage. Issue was joined on the answer. In the taking of proofs, the 
plaintiff put in evidence a party-wall agreement made June 4th, 
1866, between Scammon and one Smith, by which it appears that 
Smith owned lot 4, next north of lot 5, and gave permission to Scam- 
mon to build one-half of the north wall of a building he was to erect 
on lot 5, to the northward of the dividing line between the two lots, 
and that Smith, on paying to Scammon one-half of the value of the 
wall, was to be entitled to use the north half of it as a party wall. 
On the 25th of February, 1867, Scammon and his daughters and 
Smith executed a supplemental paper, stating that the contemplated 
wall had been erected, and agreeing that such wall was to be consid- 
ered as built on the dividing line between lots 4 and 5, and that the 
center of such wall was such dividing line. There is not, in the 
record, any other testimony about any party wall or the strip of 
land, and none to support the Andrews answer, and there is no men- 
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tion of the strip in either of the reports of the master. The decree, 
however, finds that the three Andrews defendants own in fee, sub- 
ject to the lien of the mortgage, by title derived from Scammon and 
his two daughters, the strip of land before referred to, describing it 
as a strip from off the north side of lot 5, § inches wide in front, and 
9Z inches in the rear, and the depth of the lot. It also excepts that 
strip in declaring that the mortgage is a first lien on the life estate of 
Scammon in the north two-thirds of the lot, and in declaring that it 
is a first lien on the estate in remainder of the daughters therein, 
and declares that the $12,678.10 is a valid and first lien on that 
strip, and excepts the strip from the estate in remainder, and from 
the life, estate, in describing the premises to be sold, and directs it 
to be sold hy itself, after those estates are sold. 

The appellant objects to the adjudication in regard to the strip, 
on the ground that there is not in the record either pleading or evi- 
dence to support it. Thisis true. The decree must, therefore, be 
reversed in that respect. It is accordingly affirmed, except as to the 
strip, and reversed as to that, and the case is remanded to the circuit 
court, with a direction to strike out of the decree everything relating 
to the strip. The costs of the appeal are awarded to the daughters 
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SUPREME COURT OF THE UNITED STATES. 


Octoser Term, 1885. 


In Error to the Circuit Court of the United States, for the Eastern 
District of New York. 


MUTUAL LIFE INS. CO. or New York, 
Plaintiff in Error, 


Us. 


JULIA ARMSTRONG, ApmrnistraTRIx oF 
Joun M. Armsrrone, Decrasep.* 


At the solicitation of H., who paid the premiums and took an assignment of 
the policy, an endowment policy was issued on the life of A., payable to 
A. or his assigns after its maturity, or to his legal representatives in case 
of previous death. H. was shortly afterwards convicted upon the charge 
of murdering A. 

Held, That in a suit by the legal representatives of A. to recover on the pol- 
icy, it was error to charge that evidence of fraud on the part of H. was 
inadmissible on the ground that H. had no legal interest in the policy un- 
til its maturity, the assignment applied to a claim arising prior as well as 
subsequent to its maturity. 

Held, That evidence was admissible in support of fraud, showing that H. 
took out similar policies in other companies about the same time. 

Held, That the murder committed,by H. defeated all recovery on the policy. 

Fietp, J. 
On the 8th of December, 1877, the Mutual Life Insurance Com- 
pany of New York, issued a policy of insurance on the life of John 

M. Armstrong, of Philadelphia, for ten thousand dollars. It was 

what is known as an endowment policy; thut is, a policy payable to 

the assured if he live a designated time, but to some other person 
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named if he die before the expiration of that time. It was payable, 
subject to certain conditions, to the assured or his assigns on the 
8th of December, 1897, at the office of the company in New York; 
or, if he should die before that time, to his legal representatives, 
within sixty days after notice and proof of his death. It recited 
that it was issued in consideration of his application, and of the 
statements contained therein, which, whether written by his own 
hand or not, every person accepting or acquiring any interest in the 
contract adopted and warranted to be true, and the only statements 
upon which the contract was made; and in further consideration of 
the payment of $138.60 quarterly each year during the continuance 
of the policy. 

On the 25th of January, 1878, Armstrong died, and his widow 
was appointed administratrix of his estate. The required notice 
and proof of his death were furnished, and the insurance money 
not being paid, she brought this action for its recovery in a court of 
the State of New York, and, on motion of the company, it was re- 
moved to the Circuit Court of the United States. 

The company set up several special defenses to the action. One 
of them was, that the policy was obtained by one Benjamin Hunter, 
with the intent to cheat and defraud the company by compassing the 
death of the assured by felonious means and collecting the amount 
of the insurance, and which he attempted to carry out by causing 
his death; another was, that the statements made in the appplica- 
tion of the assured as to previous insurances upon his life were 
false, the amounts being much larger than those stated. 

On the trial it appeared in evidence that on the 3d or 4th of De- 
cember, 1877, Hunter made some inquiries at the office of the com- 
pany in Philadelphia as to the rates of insurance on the life of a 
person aged forty or forty-one years upon an endowment policy of 
twenty years, stating that he thought of insuring for his own benefit 
the life of a person in the sum of $10,000. After some conversation 
on the subject of insurance generally, he left, stating that the person 
to be insured would probably call in a day or two. On the 5th of 
the month Armstrong called, and informed the agent that he came 
at the request of Hunter to make application for a life insurance. 
He was thereupon examined, and after answering the questions usu- 
ally propounded to applicants, and among others those in relation 
to existing insurances on his life, he signed a formal application, 
leaving, however, blank the place for the amount of the insurance 
which he desired, and for the answer to the question touching the 
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payments of the premium. He also executed an assignment of the 
policy, leaving blanks for its date and for that of the policy, and for 
the name and residence of the assignee. This was his entire con- 
nection with the transaction. In the afternoon of the same day, or 
on the following morning, Hunter informed the office that the 
amount of the insurance desired was $10,000, and that it would be 
more convenient for him to pay the premiums quarterly. The term 
“quarterly ” and the sum “$10,000” were, therefore, upon his in- 
structions, inserted in the application. The policy, filled up in ac- 
cordance with them, was then sent to New York to be there executed 
by the company. Before its return he visited the office, and stated 
that, as he intended to leave the city and be absent for some time, 
he would pay the premium, and that his lawyer would call for the 
policy. He accordingly paid the stipulated premium, and the fee 
for the policv. Some days afterwards his lawyer received the pol- 
icy and also the assignment, which was attached, the blanks having 
been filled. They were subsequently delivered to Hunter, and were 
found in his possession at his death. 

Within six weeks after the policy was issued Armstrong was at- 
tacked at night in a street in Camden, New Jersey, and received 
blows on his head which fractured his skull, from the effects of 
which he died two days afterwards. Suspicion fell upon Hunter as 
the perpetrator or instigator of the attack. He was accordingly ar- 
rested, and was indictel and tried for the murder of Armstrong in 
one of the courts of that State, and was convicted. He was sen- 
tenced to death and was hinged. By stipulation the testimony of 
any living witness might be read from the record of his testimony in 
that case, with like effect as if he were present and testified in this 
action, subject to all legal objections to its relevancy, competency 
and materiality. As the first step in proof of the defense that the 
policy was obtained to cheat and defraud the company, the defend- 
ant offered to read from that record the testimony of a witness to 
show that Hunter, being at the time te sole owner of the policy, 
intentionally caused the death of Armstrong; but the court, upon 
objection of the plaintiff, excluded the testimony, and an exception 
was taken. The defendant offered in different forms to make this 
proof, but the court refused to receive it, accompanying its ruling in 
one instance with this statement to counsel: “I will take your offer 
as broad as you choose to make it; that you offer the testimony to 
prove that Hunter procured the application for the policy on Arm- 
strong to be made, and that he did so for the purpose of having the 
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insurance effected, an1 then disposing of Armstrong, and then get- 
ting the money; make it as broad as that, and I will exclude it.” 

The defendant also offered to prove that, about the time the policy 
in suit was issued, Hunter, with like fraudulent intent, obtained pol- 
icies of insurance in two other companies upon the life of Armstrong, 
one made directly to himself, and the other to Armstrcng, with an 
assignment executed simultaneously to himself, and that he paid the 
premiums thereon; one of the policies being for ten thousand dol- 
ars and the other for six thousand dollars; but upon the objection 
of the plaintiff the testimony was excluded, and an exception taken. 

The court, among other things, instructed the jury, in substance, 
that the contract of insurance was divisible; that the last part, 
providing for the payment of the insurance money to the legal 
representatives of Armstrong in case he should die before the ex- 
piration of the policy, was not assignable; that his assigmument only 
transferred the interest, payable at the expiration of the policy; 
and that the plaintiff was his legal representative, entitled to the 
policy and to whatever was due upon it. The defendant excepted. 
A verdict for the full amount of the policy, with interest, was ren- 
dered, and judgment entered thereon. 

From the charge of the court, and its opinion on the motion for a 
new trial, 20 Blatchford, 493, it appears that the refusal to admit 
testimony of Hunter’s fraudulent purpose in procuring the policy, 
and his feloniously causing, whilst lhe sole owner of it, the death of 
the assured, was founded upon the assumption that the insurance 
money, payable in case th» death occurred b2fore the expiration of 
the policy, went to the legal representatives of the assured, and was 
not assignable, and that the assignment not taking effect, Hunter 
had no interest in the policy, and therefore, if he did feloniously 
cause the death, the fact could have had no effect in controlling the 
payment. 

Assuming this to be the reason for excluding the evidence offered, 
the ruling cannot be upheld. The position that the assignment did 
not take effect because the assured died before the expiration of the 
policy is untenable. The provision for payment in such case to his 
legal representatives was intended to meet the contingency of his 
dying without having disposed of his interest, and not to limit his 
power over the contract during his life, and pass the insurance to 
those who should represent him after his death. The term “legal 
representatives” is not necessarily restricted to the personal repre- 
sentatives of one deceased, but is sufficiently broad to cover all per- 
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sons who, with respect to his property, stand in his place and repre- 
sent his interests, whether transferred to them by his act or by 
operation of law. It may, in this case, include assigns as well as 
executors and administrators: New York Life Insurance Company 
vs. Flack, 3 Md., 341. 

A policy of life insurance, without restrictive words, is assignable 
by the assured for a valuable consideration equally with any other 
chose in action, where the assignment is not made to cover a mere 
speculative risk, and thus evade the law against wager policies ; 
and payment thereof may be enforced for the benefit of the assignee, 
and, under the system of procedure in many States, in his name: 
Warnock vs. Davis, 104 U.S., 775, 780; Archibald vs. Mutual Ins. 
Co. of Chicago, 38 Wis., 542, 545; De Rouge vs. Elliott, 7 N. J. Eq., 
487,495. The assignee here, Hunter, represented that he was the 
special partner of Armstrong, and had placed five thousand dollars 
in the partnership, and was apprehensive that he might be charged 
asa general partner. If he was a special partner the contract was 
not a wager policy. And as it was not a contract for the benefit of 
the wife of the assured, it does not fall within those cases where, for 
the protection of the beneficiary, the power of the assured to divert 
the course of payment is restricted. 

The assignment conveying to Hunter the whole interest of the 
assured, his representatives alone would have a valid claim under 
it, if the policy were not void in its inception. Proof, therefore, 
that he caused the death of the assured by felonious means must 
necessarily have defeated a recovery; and the court erred in refusing 
to admit testimony tending to prove that such was the fact. 

The theory of the defense is, that the purpose of Hunter in ob- 
taining the insurance was to cheat and defraud the company. In 
support of that position evidence that he effected insurances upon 
the life of Armstrong in other companies at or about the same 
time, for a like fraudulent purpose, was admissible. A repetition of 
acts of the same character naturally indicates the same purpose 
in all of them; and if when considered together they cannot be 
reasonably explained without ascribing a particular motive to the 
perpetrator, such motive will be considered as prompting each act. 
A creditor has an insurable interest in the life of his debtor, and 
may very properly procure an insurance upon it for an amount 
sufficient to secure his debt, but if he takes out policies in different 
companies at or nearly the same time, and thus increases the insur- 
ance far beyond any reasonable security for the debt, an inquiry at 
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once arises as to his motive, and it may be considered as governing 
him in each insurance. In Castle vs. Bullard, 23 Howard, 173. 
where the defendants were charged with having fraudulently sold 
the goods of the plaintiff, evidence that they had committed similar 
fraudulent acts at or about the same time was allowed, with a 
view to establish their alleged intent with respect to the matters 
in issue. The court said: “Similar fraudulent acts are admissible 
in cases of this description if committed at or about the same 
time, and when the same motive may reasonably be supposed to 
exist, with a view to establish the intent of the defendant in 
respect to the matters charged against him in the declaration.” 
In Lincoln vs. Claflin, 7 Wallace, 132, an action was brought for 
fraudulently obtaining property, and evidence of other frauds of a 
like character, committed by the defendants at or near the same 
time, was held to be admissible. “Its admissibility,” said the 
court, “is placed on the ground that where transactions of a 
similar character executed by the same parties are closely con- 
nected in time, the inference is reasonable that they proceed from 
the same motive. The principle is asserted in Cary vs. Hotaling, 
1 Hill, and is sustained by numerous authorities. The case of 
fraud, as there stated, is among the few exceptions to the general 
rule that other offenses of the accused are not relevant to estab- 
lish the main charge.” In Butler vs. Watkins, 13 Wall., 456, 464, 
speaking on the same subject, this court said: “In actions for traud 
large latitude is always given to the admission of evidence. If a 
motive exist prompting to a particular line of conduct, and it be 
shown that in pursuing that line a defendant has deceived and de- 
frauded one person, it may justly be inferred that similar conduct 
towards another, at or about the same time and in relation.to a like 
subject, was actuated by the same spirit.” In Bottomley vs. United 
States, 1 Story, 135, Mr. Justice Story held the same doct»me, and 
cited several instances of its application. Thus, in the case of a 
prosecution for uttering counterfeit money, the fact that the pris- 
oner has in his possession, or has uttered, other counterfeit money, 
is held to be proper evidence to show his guilty knowledge; and 
upon an indictment for receiving stolen goods, evidence that the 
prisoner had received at various other times different parcels of goods 
which had been stolen from the same persons is held admissible 
in proof of his guilty knowledge. So, on an indictment for a con- 
spiracy to create public dicontent and disaffection, proof is admuissi- 
ble against the prisoner that at another meeting held for an object 
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professedly similar, at which the prisoner was chairman, resolutions 
were passed of a character to create such discontent and disafiec- 
tion. “In short,” said the learned justice, “ wherever the intent or 
guilty knowledge of a party is a material ingredient in the issue of a 
cause, these collateral facts, tending to establish such intent or 
knowledge, are proper evidence. In many cases of fraud it would 
be otherwise impossible satisfactorily to establish the true nature 
and character of the act.” Many other authorities might be cited 
to the same purport. 

The evidence offered that Hunter obtained insurances in other 
companies on the life of Armstrong at or near the same time, was, 
under these authorities, clearly admissible. It tended to establish 
the theory of the defendant that the insurance in this case was 
obtained by Hunter upon the premeditated purpose to cheat and 
defraud the company. Especially would it have had that effect if 
followed by proof of the manner of the death of Armstrong. 

But, independently of any proof of the motives of Hunter in 
obtaining the policy, and even assuming that they were just and 
proper, he forfeited all rights under it when, to secure its imme- 
diate payment, he murdered the assured. It would be a reproach 
to the jurisprudence of the country, if one could recover insurance 
money payable on the death of a party whose life he had feloniously 
taken. As well might he recover insurance money upon a building 
that he had willfully fired. 

This view renders it unnecessary to consider the effect upon the 
policy of the statements made in the application of the assured as 
to the amount of other insurances on his life. 


Judgment reversed, and cause remanded for a new trial. 


Mr. Justice Matthews did not sit in this case nor take part in its 
decision. 
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COURT OF APPEALS OF NEW YORK. 


MARY FRANK, Resp ndent, 
Us. 


MUT. LIFE INS. CO. or New York anp 
GEORGE W. DEMOND, Appellanis.* 


A policy taken out by a wife on the life of her husband in New York, is not 
assignable, no matter who paid the premiums. It cannot be claimed that 
because the premiums were paid by the wife out of her separate fund and 
because no reference is made to the statute, therefore such a policy is as- 
signable at common law. 

The wife’s policy having lapsed according to its terms for non-pa\ ment of pre- 
mium, she secures no greater rights against the company through having 
illegally assigned it, and its subsequent surrender by the assignee. 

Where it is claimed that a wife’s policy was assigned as collateral for a loan 
to the husband, and that the assignee surrendered it to the company 
which thereupon paid a surrender value and canceled it, and that the 
wite had no power to assign, and that the wife is entitled to the same 
advantage as if she had never assigned; she cannot recover on the ground 
of an unlawful conversion. 

Held, that the possession of the assignee was lawful until the wife elected to 
reclaim, and its receipt by the company from the assignee was not a con- 
version. The rights of the wife failed solely through neglect to tender the 
premium when due. 

Held, That the wife was entitled to recover from the assignee the surrender 
value received by him less the premiums paid by him, with interest. 


Rapat1o, J. 


We are of opinion that the policy issued by the defendant com- 
pany to the plaintiff on the life of her husband, on the 21st of Janu- 
ary, 1869, was, under the decision of this court in Brummer vs. Cohn 
(86 N. Y. 11), and preceding cases therein referred to, not assignabie 
by her, and that she had the right to avoid the assignment made by 


* Decision rendered, April, 1886. 
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her to Martin Kupfer on the 16th of September, 1875. That conse- 
quently the subsequent assignment made by Kupfer, with her con- 
sent on the 17th of August, 1876, to the defendant Demond, and the 
surrender by him to the company on the 9th of January, 1877, were 
not binding upon her. 

The learned counsel for the insurance company contended that the 
policy was not taken out under the act of 1840 and was not within the’ 
decisions holding such policies to be non-assignable, for the reasons 
that the contract of insurance was with the wife, and that she 
paid the first premium, as appears from the recital in the policy, and 
that the husband paid none of the premiums out of his own funds. 


There is no finding that the premiums, subsequent to the first, 
were paid by the wife or that they were not paid by the husband, nor 
was there any request to find such facts. The only finding with 
respect to who paid the premiums, other than the last two paid, is 
that the policy was issued to the plaintiff in consideration of the 
sum of $178.50, duly paid to the company by the plaintiff, and of 
the quarter annual payment of a like amount on certain days during 
the continuance of the policy. 


The only evidence on that point on the trial, in addition to the 
recital in the policy, was the testimony of the plaintiffs husband, 
who stated that he paid the premiums himself for his wife up to 
April, 1876; but on cross-examination be said he could not recollect 
whether or not they were paid by the wife's father out of his own 
money. The premiums due in July and October, 1576, are found 
to have been paid by the defendant Demond. 

The act of 1840, Chap. 80, is not confine to casas where the pre- 
miums are paid by or out of the funds of the husband. As orig- 
inally enacted it authorized any married woman to cause to be 
insured, for her sole use, the life of her husband, and provided that 
the amount of insurance when due should be payable to her free 
from the claims of the representatives of the husband or of any of 
his creditors; but that such exemption should not apply where the 
amount of premium annually paid should exceed three hundred 
dollars. But by the act of 1858, Chap. 187, this condition of the 
exemption was confined to cases where the premium exceeding 
$30) was paid “out of the funds or property of the husband,” 
clearly implying that the act contemplated their being paid from 
some other source; and by the act of 1877, Chap. 277, the condition 
was further modified so as to provide merely that where the amount 
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of premium paid out of the funds or property of the husband 
should exceed $500, the excess should inure to the benefit of the 
creditcrs of the husband. In Eadie vs. Slimmon (36‘N. Y., 9) the 
leading case upon this subject, and in most of the cases which have 
followed it, the same feature appears to which the counsel refer as 
taking the present case out of the principle of those cases. The 
policy in Eadie vs. Slimmon recited the payment by the wife of the 
premium for the first year, and that recital does not appear to have 
been controverted in any manner, and in none of the cases in this 
court is the question whether the premium was paid by the husband 
or the wife treated as material. 


In Wilson vs. Lawrence (8 Hun, 593; s. c., 13 Hun, 241) it was 
deemed by the supreme court material to inquire by whom the pre- 
miums were paid. The policy contained the same recital, and so 
far as appeared when the case first came before the court at general 
term (8 Hun, 593) the wife had paid the premiums. On this ground 
the court held that the policy, being valued at common law was not 
issued under the statute, and that her assignment of it to the plaintiff 
was good to the extent of securing the repayment to her assignee of 
the sum paid by him on the assignment. On a new trial it was 
proved and found, notwithstanding the recital in the policy of the 
payment of the first premium by the wife, that in fact all the pre- 
miums had been paid by the husband, and on that ground the 
policy was held to be non-assignable (s. ¢., 18 Hun, 241). The judg- 
judgment was affirmed in this court (s.c., 76 N. Y., 595); but the 
supposed distinction was not considered here. 


The argument of counsel is that inasmuch as at common law the 
wife had an insurable interest in the life of her husband (a point 
which had not been decided by this court at the time of the decision 
in Eadie vs. Slimmon, an insurance thereon for her benefit, where 
the premiums were paid out of her separate estate, by her or her 
trustee, would be valid, and would be protected against the cred- 
itors of the husband independently of the statute. Therefore, that 
in such a case a policy taken out by her, especially where, as in this 
case, it contained no reference to the statute, was not taken out 
under the statute and was assignable by her. 

We think the court has gone too far in the other direction to jus- 
tify it in establishing this distinction now. The rule that such 
policies were not assignable was not derived from any provision of 
the statute, but was established by the decisions of the court and 
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has been steadily adhered to. In the case in which it was first pro- 
mulgated, Eadie vs. Simmon (26 N. Y., 9), the case discloses, as has 
already been stated, that the contract of the company was with the 
wife and the first premium was paid by her, and the decision has 
been followed in many subsequent cases. In 1873 the doctrine of 
those cases was recognized by the legislature by conferring upon 
married women the power to assign their policies, when they had no 
children, on complying with certain formalities (Laws of 1873, Chap. 
341), and in 1879 full power to assign was conferred upon them with- 
out those conditions, provided the husband consented to the assign- 
ment (Laws of 1879, Chap. 248). We are not disposed at this late 
date to introduce the distinction claimed, although it is sustained by 
forcible arguments. 

It is further argued that inasmuch as it has been decided by 
this court in Smilie vs. Quinn ( 90 N. Y., 492) that a policy taken out 
by a wife on the life of her husband, is not liable even for the 
debts of the wife, and the amount of premiums which may be paid 
otherwise than out of the funds of the husband, is unlimited, a 
married woman having property might place such property be- 
yond the reach of her own creditors by investing it in effecting 
insurance to an extravagant amount on the life her husband. It 
seems from the report of the case of Smilie vs. Quinn in the 
supreme court (25 Hun, 334) that it was found as a fact that the 
premiums were paid with the funds of the husband, and that fact 
was made one of the grounds upon which the court held the pro- 
ceeds of the policy not liable for the debts of the wife. In this 
court (s. c. 90 N. Y., 792) that circumstance is not relied upon, and 
the decision is placed upon the grounds that the wife alone had 
the right to avoid the assignment and reclaim the policy, and that 
she could not be compelled to do so, and that a receiver appointed 
in a proceeding instituted by her judgment creditors had no such 
right. It was also held in that case that her assignment was not 
fraudulent as against her judgment creditors under the circum- 
stances of that case. But should such a case arise as is supposed 
in the argument of counsel, it would present questions which are 
not concluded by the decision in Smilie vs. Quinn, and which are 
not presented in the case now before us. It is sufficient to say 
that the non-assignability of such a policy, at the time the assign- 
ment now in controversy was made, did not depend upon the 
question whether the premiums were paid by the husband or by 
the wife or by a third person. Since then all such policies have 
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been made assignable by the wife with the consent of the husband 
(Laws of 1879, Chap. 248.) 

But although we hold that the plaintiff was protected by the 
principal established in Eadie vs. Slimmon and subsequent. cases 
and that the result was that she had the right to avoid her assign- 
ment and reclaim her policy, as is held in Smilie vs. Quinn (90 N. Y., 
492), it does not follow that she has established in this case any right 
of action against the defendant, the insurance company. She cer- 
tainly cannot claim under the policy, for she has failed to perform 
its conditicns. This was held by the court below and as we think 
correctly. The condition of the policy was that if the premiums 
thereon should not be paid when due, the policy should cease and 
determine. It is found by tbe trial court that the premium falling 
due on the 21st of January, 1877, was not, nor was any subsequent 
premium paid to the company, and on the 21st of January, 1877, the 
policy and all the right of the plaintiff therein became lapsed and 
forfeited, and all payments thereon became forfeited to the company. 
It is also found that the thirty days’ notice required by Chapter 341 
of the Laws of 1876, had been given by the company to the plaintiff. 
These facts preclude any recovery by her on the policy. As between 
her and the company she was placed in no better position in this 
respect by her assignment of the policy and its surrender by her 
assi; nee, than she would have been in if she had retained the policy. 
She had the right to avoid her assignment and reclaim her policy, 
and if he had tendered the premium to the company it would have 
been its duty to accept it. Nothing had been done to prevent that 
course being pursued. The fact is found that when the policy was 
surrendered to the company by the defendant Demond, the com- 
pany attached to it his receipt for the sum paid him and stamped 
on the back of the policy the words “ Paid, January 9, 1877,” and has 
ever since retained possession of the policy so canceled. There was 
nothing in all this which prevented the plaintiff, had she desired to 
avoid her assignment, from so notifying the company and paying or 
tendering the premiums as they fell due, and, in the absence of such 
tender it is not to be presumed that the company would have 
refused to accept them. 

On these grounds the court below held that the plaintiff was not 
entitled to require the company to issue a paid-up policy pursuant 
to the provisions of the original policy, but found as a conclusion of 
law that the plaintiff was entitled to recover both of the company 
end Demond, the sum of $2,979.42 with interest, less $357 for pre- 
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miums paid by Demond, the balance being the amount paid by the 
company to Demond on the 9th of January, 1877, when he surren- 
dered the policy. 

In the conclusions of law set forth in the decision of the court the 
ground of this recovery is not stated. There is no finding of the 
conversion of the policy by either Demond or the company, nor is 
there any finding or any allegation in the complaint, or any proof, 
that it was ever demanded of either. The finding is that no demand 
was made of Demond. But in the opinion of the learned trial judge 
he states that he holds the facts to be sufficient to render the de- 
fendant liable for a conversion of the plaintiff’s property. 

The compiaint, after setting forth the policy and the assignments 
from the plaintiff to Kupfer as collateral security for a loan from 
him to the plaintiffs husband and the assignment from Kupfer to 
the defendant Demond, alleges that Demond in some manner 
unknown to the plaintiff delivered up the policy to the company, 
who thereupon paid him therefor the sum of $2,970.42, and can- 
celed the policy and has ever since retained pussession cf the same 
so canceled. That the policy was not assignable by the plaintiff, 
who had no power to assign the same, and in law she was still 
entitled to the same, and all benefit and advantage thereof as if 
she hud never assigned the same to any one, and she demanded as 
relief judgment against the defendant for the sum of $5,333, or 
whatever sum might be the surrender value of the policy with 
interest from January 9, 1877, or that the company be adjudged to 
issue to her a paid-up policy as provided in the original policy. 


Under this complaint, which sets forth a cause of action ex con- 
tractu, it is difficult to see how a recovery can be had for a cause 
of action ex delicto, or how in the face of the claim that the plaintiff 
is still entitled to the same benefit and advantage from the policy as 
if she had never assigned it, she can recover on the ground that 
either of the defendants has converted it. 


But so far as the defendant, the insurance company, is concerned 
there are further insuperable difficulties in the way of sustaining an 
action for conversion. In the first place the possession of the policy 
by the defendant Demond was lawful until the plaintiff elected to 
avoid her assignment and reclaim her policy, and, until she did so 
reclaim it, neither of the parties was guilty of a wrong in holding 
it, and further, what was done by the company did not amount to 
a conversion. The mere receipt of the policy from Demond, who 
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stood in the place of her assignee, and the payment to him of the 
surrender value and marking the policy canceled, before any elec- 
tion on her part to avoid the assignment, and retaining the policy 
in their possession, was no violation of her rights and did not im- 
pair them, as she herself avers in her complaint, in which she states 
that the policy is still in the possession of the company and that 
she is entitled to the same benefit and advantage thereof as if she 
had never assigned it. The loss of her claim against the company 
is due, not to the surrender of the policy, or its cancellation, but to 
her failure to keep it alive by the payment of premiums, and this 
failure was in no manner attributable to the acts either of Demond 
or of the company. 

It is in this respect that the present case differs decisively from 
Whitehead vs. N. Y. Mutual Ins. Co., recently decided. In that 
case we held that the non-payment of the premiums after the sur- 
render of the policy was occasioned in part by the wrongful act of 
the company in accepting a surrender from one having no authority 
to represent the assured, and that the insurance company partici- 
pated with the husband in keeping the wife and children in igno- 
rance of their rights. In the present case accepting the surrender 
was not, as we have said, a wrong to the plaintiff, nor was she in 
any measure kept in ignorance of her rights or prevented by any act 
of the company from continuing her payments; nor had the company, 
in the case last cited, given to the assured the notice required by the 
act of 1876, Chap. 341, and which was essential to entitle it to 
terminate the policy. 

In the recent case of Martin vs. Tradesmen’s Ins. Co. decided, we 
held that where an insurance company had issued a policy to M. and 
K. upon a steamboat, loss payable to the H. & H. Company who 
were mortgagees, and afterwards at the request of a third person, 
presumed to represent the mortgagees, the company altered the 
policy by drawing a line through the names of M. and K. and inter- 
lining in their place the name of J. G. as the assured, and interlining 
after the names of the mortgageees the words “to the extent of 
their interest and balance, if any, to J. G.,” leaving, however, the 
original language of the policy legible, and returned the policy 
thus altered to the person who had requested the alteration, the 
rights of the parties were not impaired and they could not maintain 
an action against the company as for a conversion of the policy. 
This decision shows that the mere stamping of the policy “Paid” in 
the present case, leaving it in other respects in its original condition, 
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did not impair the rights of the plaintiff, and that she sustained no 
damage therefrom. 

For these reasons, and there being no theory other than that cf 
conversion upon which the company can be held liable, the judg- 
ment against the Mutual Life Insurance Company should be re- 
versed. 

The cause of action against the defendant Demond stands upon a 
different footing. We do not think that under the pleadings a 
recovery in tort for a conversion can be sustained against him; but 
they are properly framed to sustain an action for money had and 
received, and the judgment against him conforms to that theory, 
being for the precise sum received by him from the company less 
the premiums paid by him, with interest. He was in possession of 
the policy under a title which, as we have already shown, was in- 
valid and avoidable at her option. While so in possession, and 
while the policy was still in force, he surrendered it, and received 
therefor the sum for which judgment has been rendered against 
him. Whether or not these acts constituted as to him a conversion 
of the policy is immaterial; for even if they did she could waive 
the tort and adopt his acts as having been performed for her ben- 
efit. Her right to avoid the assignment could be exercised as 
well after as before his receipt of the avails of the policy, and the 
bringing of the action against him was a sufficient election to 
avoid the assignment and adopt his act in receiving the avails. It 
is true that he paid for the assignment from Kupfer in August, 1876, 
the amount which Kupfer had advanced in 1875, and which as is 
found went to the use of plaintiff's husband, and that the plaintiff 
slept upon her rights until 1881, when this action was brought, and 
she elected to repudiate her acts on the faith of which the defendant 
advanced his money; but the period not being sufficient to bar her 
claim by the statute of limitations, we see no ground upon which 
we can deny to her the protection against her own acts which is 
afforded her by Eadie vs. Slimmon and like cases. 

The exception taken by the defendant Demond to the exclusion 
of evidence that in August, 1876, when he paid the premium due 
July 21, 1876, the secretary of the insurance company informed 
him that the policy had lapsed, but that if he, Demond, would 
pay the premiums already due, the company would revive the 
policy for his benefit alone, was not in our judgment well taken. 
No new policy was issued to Demond and the existing policy 
could not be revived and at the same time converted into an 
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insurance in favor of Demond alone. If it was forfeited and the 
acceptance of the premium from Demond was a waiver of the 
forfeiture and revival of the policy, the assured was entitled to 
the benefit of such waiver and revival; but there was no proof 
that it had been forfeited at that time, as it does not appear 
that the thirty days’ notice required by Chap. 341 of the lrws of 
1876 had then been given. If the policy had been forfeited, a 
waiver of the forfeiture would necessarily inure to the benefit of 
whoever was entitled to the policy. 

Judgment affirmed with costs as to the defendant Demond, and 
reversed as to the defendant the Mutual Life Insurance Company 
of New York and new trial granted, with costs to abide the event. 


All concur. 





1886.] Hiles et al. vs. Hanover Fire Ins. Co. 


SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Fond du Lae County. 


HILES et At. 
US. 
HANOVER FIRE INS. CO.* 


The answer denied that the plaintiffs sustained an actual loss exceeding four 
thousand dollars. 

Held, That this was not an admission that the loss amounted to that sum. 

It was denied that proofs of loss were made and thereupon copies of the 
proofs were without objection placed in evidence to show that they were 
so made, 

Held, That proofs so admitted for one specific purpose cannot be claimed as 
proving also the actual loss and amount thereof on the trial. 

Held, That where the loss and its amount is not proven on the trial a non- 
suit should be ordered. 


E. Q. Nye and Morrow & Masters, for Respondents. 
Quartes & Spence, fur Appellant. : 


Orton, J. 

This suit was brought by the respondents to recover a certain pro- 
portion of the loss by fire of certain property insured by the appellant 
company, and which same property was insured by certain other 
companies. There were divers defenses, among which were that 
the insured had misrepresented the amount of property in the 
place when it was insured and burned, in procuring the insur- 
ance, and in the proofs of loss; and in connection with this defense 
the defendant, in its answer, made this allegation: “The defend- 


* Opinion filed, March 16, 1836. 
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ant denies that said plaintiffs, by the fire in question, sustained an 
actual loss exceeding the sum of four thousand dollars.” It is now 
insisted by the learned counsel of the respondents, on the argu- 
ment, that the verdict directed by the court for the plaintiff, of 
$1,718, was warranted by this allegation, which is claimed to be an 
admission of the loss to the extent of $4000. But we cannot find 
in the record that any such claim was made on the trial, but the case 
seems to have been treated as if the plaintiffs had to fully prove 
their case, and the course prescribed in section 2,892, Rev. St., in 
relation to admissions of the whole or a part of the plaintiff's 
claim expressly made in the answer, was not taken or sought to 
be taken. But we do not think the allegation, in connection with 
other parts of the answer, was an express admission of any part of 
the plaintiff's claim; but, as claimed by the learned counsel of the 
appellant, it was simply a denial that a greater loss than $4,000 
was possible, because there never was more than that amount of 
property in the building.” The verdict was not demanded on any 
such ground, and we do not think it can be sustained by any 
such construction of the above qualified denial. Besides this, there 
was a general denial in the answer of everything not specifically 
admitted. It was denied in the answer that the notice of the 
loss required to be given was ever given, and that any statement 
and account thereof.was ever given in the time prescribed in the 
policy. It was therefore incumbent upon the plaintiffs to prove 
that what are called “proofs of loss” were made and delivered to 
the company, and in the time required. This, at least, was treated 
as anissue in the case, and the plaintiffs therefore offered a copy of 
the proofs of loss in evidence without objection, and followed it 
with proof that the original had been received by the company 
in proper time. Thereupon the plaintiffs rested their case, and 
moved the court to direct the jury to render said verdict, and the 
defendant made a counter-motion that the court enter a nonsuit 
in the action. There was no particular grounds stated in the 
record for either motion. There was no other proof of the loss, 
or the amount thereof, on the trial. The only legitimate ground 
for a nonsuit at that stage of the trial would be that there was 
no evidence to warrant a verdict for the plaintiffs, or insufficient 
evidence. 

The deficiency of the evidence, if any, consisted of the absence 
of all proof before the jury of the plaintiff's loss, and the amount 
and particulars*,thereof. The motion for nonsuit was denied, and 
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the motion to direct the verdict was allowed, and the jury were 
ordered to return said verdict, presumably on the ground that the 
copy of the proofs of loss so introduced in evidence without 
objection was sufficient provf of the loss and the amount thereof. 
The contention on the part of the respondents now is that such 
evidence was sufficient; and on the part of appellant company (1) 
that the copy of the proofs of loss so introduced was only for the 
purpose of showing a compliance by tbe plaintiffs with the terms 
of the policy in making out and delivering proofs of loss within a 
certain time after the fire as a condition precedent to a recovery, 
and for no other purpose, and was therefore not objected to; and 
(2) that such copy so introduced, or the proofs of loss themselves, 
being ex parte, and the mere statement of the loss and its amount 
by the plaintiffs themselves, never assented to, but always repudiated 
and denied by the company, were irrelevant, immaterial, and in- 
competent as proof on the trial of such loss, or the amount thereof, 
and that the court should have so ruled on the motion for a non- 
suit. It is contended, further, by the learned counsel of the appel- 
lant that the motion for a nonsuit necessarily, on that ground, 
was equivalent to an objection made in time to said copy keing 
received in evidence as proof of the loss in fact on the trial, or for 
any other purpose than to show the performance of such condition 
precedent by the plaintiffs. 

We will not so hold, as a question of practice, in this case, because 
we choose to decide the main question involved, viz.: Whether, 
when certain evidence is offered which is competent, relevant, and 
material, only to prove a certain specific fact, and incompetent, 
irrelevent, and immaterial as proof of anything else, and it is not 
objected to as proof of anything else, such evidence shall thereafter 
be proof of all facts on the merits of the cause, within the subject- 
matter, or having reference to the subject-matter, of such evidence. 
As for instance, as in this case, or when the statute requires that 
before a party injured by a defective highway can bring his action 
against the town he shall make out and serve on the supervisors 
a written statement of the defect of the highway and its location, the 
manner of his injury thereby, and the particulars thereof, and the 
damages suffered; and on the trial, in order to show a compliance 
with this condition precedent, he introduces a copy of such state- 
ment without objection, and follows it with proof of its due service 
on the supervisors, and then rests his case,—shall such copy be 
accepted as due proof of his injury and damages, and the defect of 
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the highway, and all other facts stated in it as its subject-matter? 
The policy of our modern practice is that mistake, inadvertence, 
surprise, and excusable neglect shall work no substantial injury to a 
party, and that all technicalities, mean advantages, and tricks of 
practice shall be discouraged and frowned upon by the courts. I 
do not believe that there is one lawyer in a thousand, of long expe- 
rience and large practice, who would even suspect that when such 
evidence is offered, and he was not captious enough to object to it, 
or object that it should not be received to prove a fact for which it 
was irrelevant, immaterial, or incompetent, or that it should only be 
received for the specific purpose for which it was only competent, 
that it would be claimed that such evidence was sufficient to prove 
any other and all other fucts relating to it on the merits of the case. 
That such unexpected and unreasonable advantage should be gained 
by the other party and lost by the party so failing to object, I am 
quite sure, would be a surprise to the bar generally, and to most 
courts. Therule isillogical, unreasonable, and fraught with mischief, 
and it is to be regretted that it has ever met with judicial sanction. 
There may be some warrant and excuse for its application in this 
case in the circuit court by the case of Bonner vs. Home Ins. Co., 
13 Wis., 677, although in that case the copy of the proofs of loss was 
objected to when offered, and it was held that the objection should 
have been specific as to any other facts than as proof of the per- 
formance of a condition of the policy. But the rule laid down in 
that case has been substantially overruled by this court in Mead vs. 
Hein, 28 Wis., 533. In that case a deed was oftered for a specific 
purpose, and because not objected to, except by a general objection, 
it was afterwards claimed that it should be considered in evidence 
to prove the value of the lots by the consideration named in it,—an 
entirely different purpose,—and it was held that it was irrelevant 
and incompetent proof of such fact, and therefore not to be treated 
as in evidence for such purpose. The question was so decided in 
that case without reference to Bonner vs. Home Ins. Co., supra, it is 
true, but afterwards Mr. Justice Lyon appended to the case a note 
in explanation, but the decision was, nevertheless, allowed to stand 
as an authoritative one of the question. If the learned counsel of 
the respondent, or the court, had consulted that case, the rule 
would probably not have been applied in this case. The true limi- 
tation of the rule is suggested in the above-mentioned note, and that 
is, when any matter of evidence is offered, and no objection, or a 
mere general objection, is made, it is to be evidence, if received, for 
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all purposes for which it is relevant and competent, but no further. 
Suppose, in a notice to quit served by a landlord as condition prece- 
dent to commence proceedings for unlawful detainer, there is a state- 
ment that the tenant’s least has expired, or that there isso much 
rent due and unpaid. On the trial the copy of such notice is offered 
in evidence without objection, and followed by proof of the service 
of the original, and the plaintiff rests his case, insisting that the 
notice is proof of the expiration of the lease, and that so much rent 
is due and unpaid. Those statements of the landlord are not rele- 
vant or competent evidence against the tenant, and therefore, for 
such purpose, should not be received. Such is the true rule. 

The proofs of loss are made to apprise the insurance company of 
the facts, and enable the adjusters of the company to pay without 
suit, or to examine into the particulars in order to determine 
whether they will do so. It is, after all, a mere claim asserted 
by the insured, and no more competent as evidence in court of 
the facts claimed by him therein to be true than the oral or 
written claim of any other party before suit. The rule is too 
preposterous for argument. Hincken vs. Insurance Co., 50 N. Y., 
657, is not in point in support of the rule. The objection there 
was that the proofs of loss were not shown to have been delivered 
to the company; but the - court held the testimony of a witness 
that he delivered proofs of loss to the company without objection 
was proof sufficient. The case of Moore vs. Insurance Co., 29 
Me., 97, is in point, but rests on no authority and very poor reasons. 
Jones vs. Insurance Co., 61 N. Y., 79, is not in point, and so as to 
the case of Bradford vs. Barclay, 42 Ala., 375. In Insurange Co. 
vs. Zaenger, 63 Ill, 464, the plaintiff introduced his own proofs of 
loss without limiting the offer, and they contained an admission 
in favor of the company that the premises had become vacant 
three weeks before the loss. The court properly held the plaintiff 
bound by the admission. These are the cases cited by the learned 
counsel of the respondent in addition to the case in 13 Wis., which 
has been overruled,—hardly authority sufficient to sustain such an 
absurd rule. 

On the other hand, in Insurance Co. vs. Gould, 80 IIL, 388, it was 
held that the admission of proofs of loss against a general objec- 
tion must be limited to the purpose of establishing the fact that 
such proofs were made and delivered to the company as required 
by the terms of the policy, and that they were not evidence of the 
amount of the loss. In Insurance Co. vs. Rubin, 79 Ill, 408, it was 
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held error to allow the proofs of loss to go to the jury as proof of 
the loss on the trial. Citizens’ Ins. Co. vs. Doll, 35 Md., 89, is to the 
same effect. In Com. Ins. Co. vs. Sennett, 41 Pa. St., 161, it was 
correctly held that the introduction of the proofs of loss as a condi- 
tion precedent was to the court, and not to the jury, and that, there- 
fore, their admission to the jury as evidence of the loss was error, 
although without objection. In Newton vs. Life Ins. Co., 2 Dill. 
154, it was held that the affidavits, as proof of the death of the 
person whose life was insured, furnished to the company could not 
be used in evidence of a controverted fact on the trial, although 
received in evidence after a general objection. In Newmark vs. 
Insurance Co., 30 Mo., 160, the proofs of loss were offered and 
received without objection, and the court instructed the jury that 
they were not evidence of any of the facts stated in them. The 
supreme court held this instruction proper, saying that “the 
affidavit required to be appended to every petition might as well be 
regarded as proof of the truth of its allegations. The contrary 
decision of Moore vs. Insurance Co., 29 Me., 97, seems to have no 
support in principle or upon authority.” This would seem to be 
sufficient to set this question at rest. 

In the absence of all proof of the loss and its amount, upon the 
trial,jthe court should have sustained the motion of the defendant 
for a nonsuit, and erred also in directing a verdict for the plaintiffs. 


The judgment is reversed, and the cause remanded for a new trial. 





1886. } Johannes vs. Phenix Ins. Co. 


SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Eau Claire County. 


JOHANNES 
Us. 


PHENIX INS. CO. or Brooxtyy, N. Y., 
ImMPLEADED, ETC.* 


A. was insured in the Standard Fire Office of London, and that company, 
desiring to withdraw from business in the United States. sold and turned 
over to the Phenix Insurance Company its entire business, and the good- 
will of that business in the United States, together with a large amount of 
bonds and other property ; in consideration of which the Phenix Company 
‘* reinsured all the risks” of the Standard Company upon property situ- 
ated in the United States, and agreed that all losses arising under the pol- 
icies of the Standard Company on such property, after the date of the 
contract, should be ‘ borne, paid, and satistied ” by said Phenix Company. 
Held, That A. might maintain an action against the Phenix Company to 
recover a loss on the property covered by his policy in the Standard Com- 
pany. 


This is an appeal from an order overruling a demurrer to the com- 
plaint for insufficiency, as against the appellant. The complain 
alleges, in effect, the incorporation of each of the defendants, and 
their right to do insurance business in Wisconsin; that July 1, 
1883, the defendant, the Standard Fire Office of London, Limited, 
for a premium or consideration then paid, insured the plaintiff's 
property, described by an insurance policy in writing (No. 134,814) 
against loss or damage by fire, to the amount of $1,650, from July 
1, 1883, to July 1, 1886. The complaint then contains the following 
allegations : And the plaintiff further alleges that subsequent to the 


* Opinion filed, April 6, 1886.—From Northwestern Reportzr. 
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making and issuing of said policy, the defendant, the Phenix Insur- 
ance Company of Brooklyn, New York, being desirous of acquiring 
and purchasing the business and good-will of its co-defendant herein, 
and the defendant, the Standard Fire Office of London, Limited, 
aforesaid, being desirous of reinsuring its risks upon property in the 
United States of America, and having withdrawn from business in 
the United States, the said defendant corporation, on or about the 
second day of January, 1884, made and entered into an agreement 
in writing, duly executed under seal by each of said defendants, 
wherein and whereby, for a valuable consideration, the defendant, 
the Phenix Insurance Company aforesaid, reinsured all the risks of 
the defendant, the Standard Fire Office of London, Limited, upon 
property situated in the United States of America, from 12 o'clock 
noon, in New York, on the first day of January, A. D. 1884; and 
agreed that all losses arising under the policies of the said defendant 
the Standard Fire Office, Limited, upon property situated in the 
United States of America should, after that time, be borne by the 
said Phenix Insurance Company, and should be paid, satisfied, and 
discharged by it; and received in part payment therefor an assign- 
ment of the $200,000 in bonds of the United States, which had been 
deposited by its co-defendant in the State of New York, as required 
by law, for the benefit and security of the policy-holders of its said 
co-defendant, the Standard Fire Office of London, Limited, residing 
in the United States; and thereby reinsured the risk upon the prop- 
erty mentioned in the policy hereinbefore described, and agreed 
that the loss of this plaintiff arising thereunder should be borne, 
paid, satisfied, and discharged by said Phenix Insurance Company, 
which thereupon became owner of the good-will, original documents, 
and books of its co-defendant herein, relating to the risks aforesaid, 
and assumed control of the same, and of the business pertaining to 
said risks, ‘policies, and losses. The complaint further alleges, in 
effect, that July 4, 1884, and while said policy was still in force, the 
assured property was destroyed and lost by fire; that there was 
other insurance on the property in still other companies; that the 
plaintiff gave notice of loss to the defendants; that within thirty 
days he rendered a particular account of said loss as he was re- 
quested and required to do by them and their authorized agents 
and adjuster, at considerable trouble and expense to the plaintiff, 
and was informed by the defendant that no further proofs would be 
required; that thereupon the appellant denied its liability to pay 
said loss under said policy, and refused to pay the same, on the 
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ground that the policy had been reported as written for one year 
only, instead of three years, and that it did not reinsure said risk; 
that the defendants had waived further notice or proofs of loss; that 
sixty days had elapsed before the commencement of this action, and 
since said notice and proofs of loss and the waiver of further proofs;, 
that the plaintiff had performed all of the conditions of the policy on 
his part; that the proportionate amount which the defendants were. 
liable to pay to the plaintiff was $1,402, with interest, for which. 
amount he demands judgment. 


Grorce C. Tear, fur Respondent. 

L. M. Viras, for Appellant. 

Cassopay, J. 

A policy of fire insurance is a contract of indemnity : Darrell vs. 
Tibbitts, 5 Q. B. Div., 560. By such contract the insurer agrees to 
compensate the assured for loss by fire of certain property, for a 
given time. The existence of such contract gives the insurer an in- 
surable interest in the property insured, co-extensive with its liabil- 
ity : Delaware Ins. Co. vs. Quaker City Ins. Co., 3 Grant Cas., 71; 
New York Bowery Fire Ins. Co. vs. New York Fire Ins. Co., 17 
Wend., 359. Here the Standard Fire Office of London insured the 
plaintiff's property for three yeras from July 1, 1883. After doing 
so it became desirous of reinsuring its risks upon property in the 
United States, and withdrawing from business in the United States. 
The Phenix Insurance Company of Brooklyn was at the same time 
desirous of acquiring and purchasing the business and good-will of 
the Standard Company. Accordingly the two companies made the 
agreement set forth in the statement of facts, on January 2, 1884. 
At that time the plaintiff's policy had two years and a half more to 
run. Of course the Standard Company had an insurable interest in 
the plaintiff's property commensurate with its liability. The agree- 
ment between the two companies, as alleged, was based upon a suffi- 
ciert consideration. Its validity is not assailed. The contention ig 
that the contract between the two companies is confined strictly to 
them, and that the plaint ff under his policy issued by the Standard 
has no privity in the contract made by the Phenix, and can maintain 
no action thereon against the Phenix. In other words, that it was 
strictly a contract of reinsurance by the Standard Company, solely 
for its own benefit, and not for the benefit of any of its then existing 
policy-holders in the United States. 

In support of such contention the learned counsel for the appellant 
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cites several cases. Some of these cases, and perhaps some others, 
will now be considered, as the question may be regarded as new. In 
doing so we shall confine ourselves very much tothe wording of each 
particular contract adjudicated, for the question presented is, after 
all, one of contract. The construction given to one contract may 
essentially aid the construction of another; but this is so only 
where the clauses of the two contracts to be construed are substan 
tially ahke. Some of the cases cited were upon contracts of strict 
reinsurance, as above defined, and clearly sustain the position of 
counsel, if the contract here is to be so restricted: Hastie vs. De 
Peyster, 3 Caine, 190; Herckenrath vs. American M. Ins. Co., 3 
Barb. Ch., 63; New York Bowery Fire Ins. Co. vs. New York Fire 
Fire Ins. Co., supra; Hone vs. Mutual Safety Ins. Co., 1 Sanf., 137; 
s.c., 2 N. Y., 235; Carrington vs. Connecticut F. & M. Ins. Co., 1 
Bosw., 152; Blackstone vs. Allemania Fire Ins. Co., 56 N. Y., 104; 
Strong vs. Phoenix Ins. Co., 62 Mo., 289; Gantt vs. American Cent. 
Ins. Co., 68 Mo., 503; Delaware Ins. Co. vs. Quaker City Ins. Co., 
supra. 

Thus, in Hone vs. Mutual Safety Ins. Co., supra, the defendant, by 
the policy of reinsurance, “ promised and agreed to make good to 
the American Mutual Insurance Company all such loss or damage,” 
etc. So, in the case cited in Bosworth the agreement was to “ rein- 
sure the American Mutual Insurance Company of Amsterdam, upon 
the following policies issued by them, loss, if any, payable to the 
assured upon the same terms and conditions, and at the same time, 
as are contained in the original policies.” A description of the sev- 
eral policies is then given. The court, at general term, said: “If 
the word ‘assured,’ as used in this contract, means the party re-as- 
sured, the present plaintiffs have no interest in the contract, and no 
right to maintain an action upon it;” * * * but “if the word 
‘assured’ does not mean the party ‘ reinsured,’ and that party only, 
then it includes and embraces, not only the plaintiffs, but also nine- 
teen other individuals and firms. By the contract of reinsurance 
the defendants took upon themselves the risks which the corporation 
reiusured had incurred by insuring twenty separate and distinct 
policies.” The court then determined that the word “ assured,” as 
used, meant the company issuing the original policies and obtaining 
the reinsurance, and not any of such policy-holders. In Blackstone 
vs. Insurance Co., supra, the agreement was simply to reinsure the 
company, and the principal contention was whether the insurance 
was double under the peculiar wording of the policy. The same is 
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true of Owens vs. Sturges, 67 Ill, 366, and Insurance Co. vs. In- 
surance Co., 38 Ohio St., 11, cited. 

But in the case befure us the contract between the defendant 
companies was, as it seems to us, something more than a mere re- 
insurance. By that contract the Standard Company sold and turned 
over to the Phenix its entire business, and the good-will of that 
business, in the United States, together with a large amount of 
bonds and other property, in consideration of which the Phenix 
thereby “reinsured all the risks” of the Standard Company “upon 
property situated in the United States; * * * and agreed that 
all losses arising under the policies of the said de‘endant, the 
Standard Fire Office. Limited, upon property situated in the United 
States of America, should, after that time (January 1, 1884), be 
borne by the said Phenix Insurance Company, and should be paid, 
satisfied, and discharged by it; * * * and agreed that the loss 
of this plaintiff arising thereunder should be borne, paid, satisfied, 
and discharged by said Phenix Insurance Company; which there- 
upon became owner of the good-will, original documents, and books 
of its co-defendant herein [the Standard Company] relating to the 
risks aforesaid, and assumed control of the same, and of the business 
pertaining to said risks, policies, and losses.” 

Such are the alleged terms of the contract we are required to con- 
strue. The losses thus arising under the policies could only “be 
borne, paid, satisfied, and discharged” by the Phenix in a direct 
transaction with the policy-holders. Even a payment by it of the 
loss to the Standard Company would not satisfy or discharge the 
plaintiff's claim for such loss on his policy. That could only be done 
on payment to the plaintiff. It seems to us by the terms of the con- 
tract, as alleged, the Phenix, in effect, thereby assumed the risk cov- 
ered by each policy, and agreed to pay any loss arising under each 
policy. The mere fact that the plaintiff was not named in the con- 
tract does not preclude him from maintaining an action upon the 
contract. Thus a policy “for whom it may concern,” assures all 
persons known to the insurers or not : The Sidney, 23 Fed. Rep., 88. 
So, an agreement “to become insurer to C. for the benefit of himself 
and others having tobacco in store, and to be stored, in his ware- 
house, on said stock of tobacco,” was held by this court sufficient to 
sustain an action on the contract against the insurer, and in favor of 
such “ other” persons, though not named: Strohn vs. Hartford Fire 
Ins. Co., 33 Wis, 648; s. c., 37 Wis., 627. In Glen vs. Hope Mut. 
Life Ins. Co., 1 Thomp. & C., 463, s. c. affirmed, 56 N. Y., 379, the 
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defendant had agreed with the Craftmen’s Assurance Company to 
reinsure the latter company on all its risks “ for which policies of the 
said party of the second part [Craftmen’s Assurance Company] are 
outstanding at this date, and hereby agree to assure all such poli- 
cies, and to pay the holders thereof all such sums as the party of 
the second part may, by force of such policies, become liable to pay, 
* * * the liability for death losses to be limited to such deaths 
as may occur on and after this date;” and it was held that the de- 
fendant was liable on the contract of reinsurance directly to the 
several holders of policies for the whole amount insured thereby. 
The same doctrine, upon the same reinsurance contract, was re- 
affirmed in Fischer vs. Hope Mut. Life Ins. Co., 40 N. Y. Super. Ct., 
291; s. c., affirmed, 69 N. Y., 161. It seems to us that the contract 
of reinsurance in those two cases was substantiallv like the one at 
bar. Those actions in favor of such policy-holders, upon such con- 
tract of reinsurance, were sustained upon the authority of Lawrence 
vs. Fox, 20 N. Y., 268, and similar cases. That case has been ex- 
pressly followed by this court : Gray vs. McDonald, 19 Wis., 217. 
The same principle has frequently been reiterated by this court: 
Putney vs. Farnham, 27 Wis., 187; McDowell vs. Laev, 35 Wis., 171; 
Basseti vs. Hughes, 43 Wis., 319; Kollock vs. Parcher, 52 Wis., 399; 
s.c., 9 N. W. Rep., 67; Hoile vs. Bailey, 48 Wis., 450-452; s. c., 17 
N. W. Rep., 322; Town of Platteville vs. Hooper, 63 Wis., 383; s. ¢., 
23 N. W. Rep., 581. The principle thus sanctioned in these cases 
is to the effect that if, on the receipt of a good and sufficient con- 
sideration, A agrees with B to assume and pay a debt of the latter 
to C, then C may maintain an action directly upon such contract 
against A, notwithstanding C is not privy to the consideration re- 
ceived by A. We think the case at bar comes within the principle. 


The order of the circuit court is affirmed. 





1886. ] Carpenter vs. Centennial Life Ass'n. 


SUPREME COURT OF IOWA. 


Appeal from Des Moines Circuit Court. 


CARPENTER 
US. 


CENTENNIAL LIFE ASS’N.* 


The insured was duly notified when the premium on his life insurance became 
due, but prior to the time of payment had become delirious, and after- 
wards died leaving it unpaid. 


Held, That the sickness was not an act of God which excused payment, and 
a prompt tender by the widow on learning of the non-payment will not 
save from forfeiture. 


This is an action in chancery on a policy of insurance upon the 
life of Henry L. Carpenter. Plaintiff is his widow, and prays that 
defendant may be required to make assessments upon holders of its 
policies to pay the amount insured upon the life of her deceased 
husband, as provided for in the policy. The defendant, as a defense 
to the action, alleges that when the assured died he had made de- 
fault in the payment of an assessment which, under a condition of 
the policy, rendered it void. The cause was tried upon an agreed 
statement of facts, and a decree was entered dismissing plaintiff's 
petition. She now appeals to this court. 


Stow, Hammonp & Day, for Appellant. 
Newman & Brake, for Appellee. 


* Opinion filed, April 6, 1886. 
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Beck, J. 

1. The agreed statement of facts upon which the case was tried is 
in the following language: “(1) The plaintiff was the wife of Henry 
L. Carpenter at the date of his death. (2) On the 22d day of May, 
1883, the defendant association issued the policy declared upon, 
insuring the life of Henry L. Carpenter. (3) The insured, in his 
lifetime, had not been liable to pay any assessments or dues, except 
the $5 dues which fell due December 1, 1883. (4) The plaintiff had 
no knowledge of the conditions of said insurance, or that the dues 
became delinquent December 1, 1883, until after the burial of the 
insured, December 9, 1883. (5) In the fall of 1883 the said Henry 
L. Carpenter was taken sick, and on the 12th day of November, 
1883, he went to bed with typhoid fever, and after the 17th or 18th 
of November, 1883, he had no conscious understanding of anything 
whatever, because of his delirious condition. (6) The life insured 
expired on the 8th day of December, 1883. (7) During the last 
illness of the said insured, his business, mail, and correspondence 
were kept from him by direction of his physician, but plaintiff at 
once forwarded the dues after she discovered, on December 9, 1883, 
that they were delinquent; and the defendent refused to receive the 
same, claiming that the policy had lapsed for non-payment of said 
annual dues on or before December 1, 1883. (8) The policy was in 
. custody of the assured continually from its date to the time of his 
death, and the date when said annual dues are payable is therein 
fixed and definitely named. (9) The notice sent by the defendant, 
reminding him that, by the conditions of his policy, his annual dues 
of five dollars were due and payable December 1, 1883, was duly 
mailed to the assured on the 15th of November 1883, properly ad- 
dressed, directed, and forwarded, and reached said assured in due 
course of mail, about November 17, 1883, but for the reasons here- 
tofore set forth he never saw it or knew of its receipt. (10) Proof 
of loss was duly made December 22, 1883, and demand that an 
assessment be made as provided in the policy sued on, and the com- 
pany declined and refused to make the same for the sole reason that 
said policy was void and had lapsed by the failure to pay the annual 
dues of tive dollars on or before December 1, 1883. (11) No person 
other than the plaintiff is interested in the subject-matter of this 
action.” 


2 Counsel for plaintiff insists that the obligation of the assured to 
pay tie assessment was a condition subsequent, the non-performance 
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of which was excused by the unconsciousness and delirium of the 
assured, which is to be regarded as the act of God. It is urged by 
counsel that as it became impossible for the assured to pay his 
insurance by reason of his visitation of God, the policy did not be- 
come forfeit. 


3. It isa familiar rule that when the performance of a contract 
becomes impossible by the act of God, the obligor is excused, and 
his rights under the contract are not forfeited. We presume that 
the rule contemplates cases of absolute impossibility to perform 
contracts; as in the case of the destruction of property which the 
obligor undertook to deliver, as the closing of a river with ice upon 
which the obligor undertook to sail a vessel to be delivered at a 
port situated on the river. In such cases the obligors could not 
have performed the conditions of the contract, nor could they have 
been performed for the obligors by others. Neither could the ob- 
ligors, by the exercise of foresight and care, have provided against 
the effects of the act God, which destroyed the subject of the con- 
tract or the sole means of its performance. But there was no such 
impossibility of performing the contract in this case. It is true it 
was impossible for the assured at the time required therein to per- 
form it; but he could have provided for its performance beforehand, 
and those of his family about him could have performed it for him. 
The fact that the plaintiff did not know of the existence of the 
policy before her husband’s death does not change the case. Pru- 
dence and care on the part of assured would have prompted him to 
prepare for the payment of the assessment upon the day it became 
due, and to inform his wife of his contract, and his obligation to 
perform it at the time therein prescribed. We reach the conclusion 
that the facts of the case do not constitute grounds for excusing 
the non-performance of the contract of the assured, and do not pre- 
sent a case of impossibility of performance caused by the act of God. 
Our conclusions are supported by the following cases: Klein vs. In- 
surance Co., 104 U. S., 88; Thompson vs. Insurance Co., id. 252; 
Wheeler vs. Connecticut Mut. Life Ins. Co., 82 N. Y., 543. Other 
cases tending in the same direction could be cited. 


4. Counsel for plaintiff cite many cases wherein it is held that the 
non-performance of contracts may be excused by the act of God, 
rendering performance impossible, but these facts distinguish them 
from the case at bar. They cite other cases, wherein it 1s held that 
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performance is excused by reason of the act of the government ren- 
dering performance impossible, and probably others which hold that 
performance will be excused when it becomes unlawful; but it is 
obvious that these decisions are not applicable to the case before us, 
and do not serve to elucidate the principles upon which it should be 
decided. 


It is our opinion that the judgment of the circuit court ought to 
befaffirmed. 





1886. } Craig, Adm’r, vs. Continental Ins. Co. 


UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF MICHIGAN. 


CRAIG, Apm’r, 
vs. 
CONTINENTAL INS. CO.* 


The act limiting the liability of the owners of vessels applies to a vessel in a 
wrecked condition, though she be incapble of self-propulsion, or of carry- 
ing a cargo. 

The “‘ knowledge and privity” of the wrecking master of an insurance com- 
pany is not the knowledge and privity of the corporation so far as to charge 
it with responsibility for his negligence beyond the value of the vessel. 


On motion for a new trial. 

The facts of this case were substantially as follows:— 

Plaintiff was the administrator of the estate of John Carbry, de- 
ceased, who, at the time of his death, was the engineer of a steam- 
pump on the Enterprise. On November 20, 1883, while upon a voy- 
age from Sarnia to Lake Superior, the Enterprise went ashore upon 
Green Island, in the northern part of Lake Huron. While in that 
condition she was abandoned to her underwriters, of which defend- 
ant was one. These underwriters were represented by Crosby & 
Dimock, general insurance agents at Buffalo. Upon receiving notice 
of the loss, Crosby & Dimock sent word to Capt. Rardon, their 
wrecking master, to organize an expedition and go to her relief. 
Rardon was what is called a marine inspector of four insurance com- 
panies represented by Crosby & Dimock. Among his other duties 
was that of rescuing wrecked vessels and getting them to a port of 
safety. He carried a card, upon the back of which were the printed 


* Decision rendered, February 8, 1886.—From Federal Reporter. 
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names of four insurance companies known as the “ Big Four,” one of 
which was the Continental. The face of this card contained his 
name and the words “ Marine Inspector.” Upon receiving these in- 
structiong he hired the tug Ba’/ze and certain steam-pumps, and went 
to Green Island. Upon arriving there, he found the Enlerprise 
had been lying 10 or 12 days upon the beach, got her off with- 
out great difficulty, and started to take her to Detroit. John Carbry, 
the plaintiff's intestate, was the engineer of the steam-pump and in 
the immediate employ of the owner of the pump. About half way 
down the lake, and off Pointe Aux Barques, the Enterprise suddenly 
filled, and sank with all on board. 

The plaintiff claimed that Rardon was negligent in attempting to 
cross the lake at this season of the year, without having made a 
thorough examination of the vessel's condition before setting out. 
He recovered a verdict for $8,000, and the defendant moved for a 
new trial. 


F. H. Canrietp, for the Motion. 

Don. M. Dicrixsox, for Plaintiff. 

Brown, J. 

The most important question in this case, and one which goes to 
the entire merits of the plaintiff's claim, arises upon the request of 
the defendant to charge that the limited liability act is a complete 
bar to the action. This act, which, so far as it is applicable to this 
case, is embodied in Rev. St., § 4,283, declares that “ the liability of the 
owner of any vessel, for any * * * act, matter, or thing, loss, dam- 
age, or forfeiture, done, occasioned, or incurred without the privity 
or knowledge of such owner or owners, shall in no case exceed the 
amount or value of the interest of such owner in such vessel, and her 
freight then pending.” It is conceded in this case that the Fnter- 
prise became the property of the defendant by virtue of the aban- 
donment, and that she became a tctal loss at the time of the death 
of Carbry. If the act applies to this case, it follows that the liabili- 
ty of the defendant was extinguished by the sinking of the vessel. 
There is no doubt that when the loss is total this fact may be plea- 
ded and no proceedings under the statute are necessary: The 
Scolland, 105 U. S. 24. 

It was suggested upon the argument that the statute did not ap- 
ply to a vessel in the condition of the Enterprise; but this objection 
is without force. She was still a vessel, though seriously injured by 
the stranding, and was in a condition to do damage to other prop- 
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erty. It certainly cannot be the law that the owner loses the pro- 
tection of the act the moment his vessel goes ashore, and that he 
must abandon her then at tke peril of waiving this defense. 

It is futher insisted, however, that the act does not apply, as the 
negligence was not without the privity or knowledge of the owner, 
This position assumes that the knowledge and privity of Rardon was 
that of the insurance company; in other words, that he stood in the 
position of owner to this vessel. Upon the trial of this case I felt 
very grave doubt as to the soundness of this proposition, but decided 
to give plaintiff the benefit of this doubt, that the question might be 
more carefully considered upon motion for a new trial. None of the 
reported cases are decisive. Few of them throw any light upon the 
point. It was held in Walker vs. Transportation Co., 3 Wal., 150, 
that the owners of the vessel were entitled to the benefit of the act, 
notwithstanding the negligence of their officers and crew; in other 
words, that the negligence of the owner must be a personal negli- 
gence; but the question who is the person whose negligence shall de- 
prive a corporation owner of the benefit of the act was not consid- 
ered. This ruling was followed in The Whistler, 2 Sawy., 348, and in 
Chisholm vs. Northern Transp. Co., 61 Barb., 363. Such is also the 
ruling of the English courts: Wilson vs. Dickson, 2 Barn. & Ald. 
2-13; The Warkworth, 9 Prop. Div., 20. In Lord vs. Goodall, 4 Sawy., 
292, it was said that when the owner is a corporation, the privity or 
knowledge of the managing officers of the corporation must be re- 
garded as the privity and knowledge of the corporation itself; cit- 
ing Philadelphia, ete., R. Co. vs. Quigley, 21 How., 202, and Hill 
Manuf’g Co. vs. Providence, ete., S. 5. Co., 113 Mass., 495, wherein 
it was said, in reference to this act, that “if the owners are a cor- 
poration, the president and directors are not merely the agents or 
servants, but the representatives, of the corporation, and the acts. 
intentions, and negligence of such officers are those of the corporation 
itself.” 

These appear to be the only cases in which the point is alluded to. 
If the question were whether Rardon was a fellow-servant of Carbry, 
in such sense as to make the corporation responsible to the plaintiff 
for his negligence, we should have no hesitation in saying, upon the 
authority of Hough vs. Railway Co., 100 U.S., 213, and Chicago, etce., 
R. Co. vs. Ross, 112 U. S., 377, s. c. 5 Sup. Ct. Rep., 184, that he 
was not. But in this class of cases the question is not one of exemp- 
tion, but of limitation of liability. The act does not contemplate that 
the owner shall be exempt from liability by reason of the negligence 
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’ of his servants, but that his liability shall be limited to his interest 
in the vessel, unless his personal negligence shall have contributed to 
the loss. Rardon was not an officer of the corporation. He was not 
its general agent. He was the marine inspector or wrecking agent 
of four companies, of which the defendant was one. He was not 
even employed directly by the corporations, but by Crosby & Dimock, 
their general agents at Buffalo; and, so far as the record shows, 
neither the president nor the directors of these corporations had any 
knowledge of his appointment. His powers were no greater than 
those of the master of a, vessel, whose authority to employ assistance 
when his ship is stranded is beyond dispute. If the owner had been 
an individual instead of a corporation, it would have seemed clearer 
that Rardon did not stand in his place, but the law applicable to the 
case would be the same. We are entirely clear, in our opinion, that 
the case is within the act, and that the judgment should be for the 
defendant. 


The verdict will be set aside, and a new trial granted. 





1886.] Schuster et al. vs. Dutche:s County Mut. Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


PHEBE SCHUSTER er at., Respondents, 
vs. 


DUTCHESS COUNTY MUTUAL INS. CO., Appellant. 


The policy was for separate amounts upon the building and upon personal 
property in separate amounts. 

Held, That the contract was severable, and misrepresentations as to the own- 
ership of the building would not vitiate the policy as to the personal 
property. 


" Miter, J. 


In the case of Merrill vs. Agricultural Ins. Co., 73 N. Y., 752, this 
court held that where by a policy upon several separate and distinct 
clauses or species of property, each of which is separately valued, 
the sum total of the valuations is insured on payment of a premium 
in gross, the contract is severable, and a breach of a condition avoid- 
ing the policy as to one of the items does not affect it as to the 
others; at least when there is nothing in the terms, in the nature of 
the contract, or of the different subjects of the insurance, or in the 
surrounding circumstances, from which it can be inferred that the 
insurer would not have been likely to have assumed the risk on one 
or several of the subjects of the insurance, unless induced by the 
profit or advantage of having a risk upon all. 

In the case cited there was a separate insurance upon the buildings 
erected on the real estate as well as upon the personal property. 
By the policy different classes of property were insured for separate 
and distinct amounts, and under the case cited it must be consid- 
ered not as a contract entire in itself, but as one which is severable 
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and in which the separate amounts specified may be distinguished, 
and a recovery had for one of them without regard to the others. 

The same view of the question was taken in an elaborate opinion in 
the unreported case in this court of Heacock vs. Saratoga Mutual 
Fire Ins. Co. In that case the policy insured the plaintiff on his 
woolen factory, and on his machinery separately, and it appeared 
that the plaintiff had no title to the real estate, yet a recovery was 
had for the value of the machinery separately. The case is strik- 
ingly analogous to the one under consideration, and taken in connec- 
tion with Merrill vs. Agricultural Ins. Co., supra, appears to be 
conclusive upon the question presented. The alleged false repre- 
sentation here consisted in the statement made as to the ownership 
of the building insured, and while such representation rendered the 
policy void as to the real estate, and if made with full knowledge of 
its falsity, might affect the entire policy, the facts connected with it 
were a proper subject for consideration in reference to the personal 
property, which was severed from the real estate, in determining 
whether a fraud was intended; and, in view of the authorities cited, 
it was a question for the jury to decide whether, under the circum- 
stances, there was an intent to defraud or whether the misrepresen- 
tations were made under a misapprehension as to ownership of the 
property. 

The counsel for the appellant insists that the negotiation for this 
policy was vitiated by the false representation in the application and 
no contract resulted from it, and we are referred to numerous au- 
thorities to sustain the position that a false representation of a ma- 
terial fact is sufficient to avoid a policy of insurance made on the 
faith of it, whether the false representation be by mistake or design; 
that such false representation whether known to be untrue or not 
defeats the policy under the contract of insurance contained in the 
same and places a misrepresentation upon the sanie footing as a 
breach of warranty. 

There is no doubt as to the general applhecation of the rule stated, 
but as we have seen, the authorities cited make a distinction and al- 
low a severance between separate items of insurance on property in 
the same policy, and in such a case the rule referred to is not appli- 
cable. 

It is claimed that a distinction exists between the case of Merrill 
vs. Agricultural Ins. Co. and the one considered, but we are unable 
to perceive any difference between the two cases which prevents the 
application of the same principle to both of them Im the present 
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case the insured by their agent misrepresented that they were the 
owners of the real estate, while in the case cited the insured placed 
an incumbrance on the property after the policy was issued, but the 
same principle applies to both cases inasmuch as the amounts in- 
sured in the policies were severable. Nor can it, we think, be said 
that it was unnecessary to consider the question now presented in 
the case cited, and for that reason it is not in point. 

The appellant’s counsel also insists that any recovery by the 
plaintiff is barred by the misrepresentation and false swearing in 
the proof of loss. This is claimed under the provision in the policy 
that “any misrepresentation or concealment, or fraud, or false 
swearing in any statement or affidavit in relation to loss or damage 
shall forfeit all claim by virtue of this policy, and shall be a full bar 
to all remedies upon the same.” 

Upon the trial there was evidence tending to show that the plaint- 
iffs supposed and believed they were the owners of the real estate, 
and that they made the affidavit accordingly. If this was done hon- 
estly and in good faith while laboring under a mistake in law as to 
their ownership, there is no ground for claiming that the represen- 
tation was fraudulent and that it should prevent a recovery. This 
question and all others as to the plaintiff's fraudulent intent were 
submitted to the consideration of the jury, and as they found for the 
plaintiffs their verdict must be regarded as final and conclusive. 
No error was committed by the court in refusing to charge as re- 
quested, that if the jury believed from the evidence that Mr. Schuster 
made and swore to the proof of loss and delivered it to the defend- 
ant, intending thereby to obtain from the defendant the amount of 
insurance upon the house, knowing that the insured was not the 
owners of it, such false proof of loss precluded a recovery by the 
plaintiffs. 

The court upon the trial charged generally that if there was fraud 
not limiting it to the personal property, there could be no recovery, 
thus presenting that question to the consideration of the jury. The 
request as made asked the court to charge that an untrue state- 
ment, not fraudulently made, as to the real estate would defeat a re- 
covery as to the personal. This would have established an 
erroneous rule for the guidance of the jury, and in refusing the re- 
quest as made, the court followed the decisions already cited. 


The judgment should be affirmed. 
All concur, except Rapallo, J., absent. 





Report of Decisions. 


SUPREME COURT OF PENNSYLVANIA. 
Error to the Common Pleas of Cameron County. 


RILEY 
US. 
COMMONWEALTH MUTUAL FIRE INS. CO.* 


A, being a fire insurance agent at Driftwood, in April, 1883, received the ap- 
plication and premium of B for a policy of insurance. A forwarded the 
application to C, the Philadelphia agent of D (a company), C signed a 
policy as agent and had his clerk mail it to A for B. It had been the 
practice of A in business transactions with C on delivering policies, for 
C to hold the money received until the beginning of the following month, 
when a statement would be made up and A would send the amount in 
hand to C; the same custom prevailed betwen C and D; in accordance 
with this custom, the money handed by B to A was not at once paid over 
to C, but was put in the account, being charged to A and credited to C. 
On May 3, 1883, the property insured was destroyed by fire; on May 5, 
1823, A remitted to C his check and notitied him of the loss; May 9, 1885, 
C returned the check to A by-mail; A then sent the amount to C in gold, 
C returned the money by express in a plain envelope, which not being 
lifted remained in the express office. In an action on the poliey D de- 
fended, alleging that a condition in the policy, which read as follows: 
“‘No insurance, whether original or continued, shall be considered as bind- 
ing until the actual cash payment of the premium” had not been complied 
with. Held, to be no defeuse under the circumstances. 


Newton and Green, for Plaintiff in Error, 
Seymour D. Batu, for Defendant in Error. 
Gorpon, J. 
When McDonald, at the time of his application for insurance, 
paid the necessary premium to O’Connor, he (O’Connor) became his 
agent and depositee, and at any time before his acceptance of the 
policy he might have revoked his application, and demanded a re- 


* Decision rendered, October 5, 1885.—From Atlantic Reporter. 
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turn of his money; but after such acceptance he could do nothing 
of the kind. Thenceforth O’Connor was the depositee of the de- 
fendant, and there could be no rescission without its consent, for to 
all legal intents the contract of insurance was consummated and 
the premium belonged to the company as fully as though it were 
in its vaults. This policy, regularly executed and ccuntersigned, 
was put into O’Connor’s hands by Crane, the defendant’s general 
agent, for delivery and receipt of the premium, and for no other 
purpose, and nothing is more certain than that from and after that 
delivery, the money in his possession belonged no longer to Mc-~- 
Donald, but to the defendant. If then, the company received the 
premium and McDonald the policy, we cannot understand why the 
plaintiff should not recover. The plea that Crane had no power to 
deliver the policy until the premium was actually paid into his 
hands, is so out of all character'‘that we cannot understand how it 
could have been effectually imposed on the court below. Crane 
had the power to issue policies and receive the money, and as in 
this case, he exercised that power in a legitimate manner and in 
the ordinary course of business, the company was bound by his 
acts. Had the money been deposited by Crane’s direction in a 
bank, or had he sent his clerk to deliver the policy and rezeive the 
premium, we apprehend no one would be found to say that the 
transaction would not have been binding on both parties. Why, 
then, might not O’Connor perform the same executive duties for the 
defendant or its agent? It is not complained tiat he did not act 
faithfully; that he did not retain the money for the company, or 
that he did not transmit it to the agent in the usual course of 
business. But as Crane did not receive it until after the loss, there- 
fore O’Connor’s agency in the matter, which would have been en- 
tirely regular had there been no loss, is to be pronounced void, and 
he is to be regarded as the depositee and broker of the dezedent. 
On principle, this treatment of the case cannot be allowed. The 
company ought to know how its agents are doing its business, and 
it certainly does know that they necessarily must do that business 
through the ordinary channels of trade. When, therefore, compa- 
nies of this kind put it in the power of their agents to deliver their 
policies to innocent parties, who have paid tieir money in good faith 
to persons appointed for that purpose by such agents, they are es- 
topped from gainsaying the regularity of the method so adopted for 
the collection and transmission of their premiums, and all conditions 
found in such policies to the contrary are to no purpose. 
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But we have so fully discussed this matter in the recent case of 
the Universal Fire Insurance Company vs. Block, that we need not 
dwell longer upon this subject. We have, therefore, but to add, 
that the attempt to sustain the judgment of the court below by the 
case of the Pottsville Fire Insurance Company vs. Minnequa Springs 
Improvement Co., 100 Penn. St., 137, is a failure. The two cases 
are as wide apart as the poles. In that case the policy passed from 
the hands of the agent through no less than three brokers before it 
reached the insured; he did not pay the premium until after he had 
received the policy, and the money was never paid to the company 
nor its agent, neither was it any time within the power or control of 
either. More than this, the company refused the risk, and the 
agent, in vain, endeavored to recall the policy. It will thus be seen 
that the two cases are entirely dissimilar, and the one cannot, by 
any ingenuity, be made to govern the other. The judgment of the 
court below is now reversed and a new venire ordered. 





Briggs, Trustee, vs. Earl. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


PRIGGS, TRUSTEE, 
vs. 
EARL.* 


Certificates issued by an association formed under the act, chapter 204, Laws 
of 1877, authorizing the formation of associations for the purpose of ren- 
dering assistance to the widows, orphans, or other dependents 6f deceased 
members, are not assignable or transferable by the members of such an 
association to any one not embraced within one of the classes mentioned in 
the statute. And this is so, although the beneficiary named in the certifi- 
cate joils in the assignment. 


Bill in equity by the trustee of the minor children of Joseph A. 
Remington and Adelaide V. Remington, deceased, praying that the 
New England Mutual Aid Society, one of the defendants, may be 
restrained from paying over to Earl, another defendant, the amount 
due Earl upon an assignment made to him by Joseph A. Remington 
and Adelaide V. Remington, and also the delivery to the plaintiff of 
a certificate in the defendant’s society held by Earl. It appears that 
July 11, 1877, the New England Aid Society, a mutual benefit asso- 
ciation, was incorporated for the purpose of rendering assistance to 
the widows, orphans, or other dependents of deceased members. 
On April 16, 1883, the society issued to Joseph A. Remington a 
certificate of membership, which declared that he was a member of 
class A, in said society, and that it was issued for the benefit of his 
widow Adelaide V. Remington, unless he should at any time, or 
from time to time, thereafter in writing assented to by said society, 
substitute some other. beneficiary or beneficiaries; and in that case, 
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for the benefit only of the beneficiary or beneficiaries last substi- 
tuted, before the death of Joseph A. Remington, and upon his death 
or upon the death of the beneficiary last therein substituted, the 
society agreed to pay to said beneficiary or beneficiaries or their 
legal representatives a sum not to exceed $5,000, provided said cer- 
tificate should be surrendered and proper receipts for said sum 
tendered to the corporation. On October 3, 1883, Joseph A. Rem- 
ington, being indebted to the defendant Earl, joined with his wife 
Adelaide V. Remington, in a form of an assignment of said certifi- 
ca‘e, which purported to convey to Earl all their interest in said 
certificate, the assignment having been made as security for the debt 
due Earl. The certificate of membership was delivered to Earl at 
the same time. Joseph A. Remington died January 15, 1884. 
March 4, 1884, Adelaide V. Remington executed and delivered to the 
defendant Clinton V. S. Remington an order or assignment of 
$1,200 on said society. March 6, 1884, Adelaide V. Remington also 
made an assignment of her interest in any sum due her under said 
certificate, or which might become due her from said society, to the 
complainant in trust, for the benefit of herself and her children. 
The case was heard by a single justice upon agreed facts an1 was 
reserved for the consideration of the fuli court. 


E. P. Brown & T. M. Oszorne, for Compla nant. 
J. M. Morton & J. F. Jackson, for Defendants. 
C. Auten, J. 

The statute of 1877 (chap. 204) authorizes the formation of asso- 
ciations for the purpose of rendering assistance to the widows, 
orphans or other dependents of deceased members by means of the 
payment by each member of a fixed sum, to be held by such asso- 
ciation until the death of a member occurs, and then to be forthwith 
paid to the person or persons entitled thereto. The fund so held is 
not to be liable to attachment by trustees or other process; and it is 
declared that the provisions of the general laws relating to life in- 
surance companies shall not be applicable to such beneficiary corpo- 
rations. The question now arises whether the contract entered into 
by such an association or corporation with one of its members for 
the benefit of beneficiaries within the classes named, is assignable 
during his life to a person not within either of those classes. We 
think ‘it is nut. If it were held otherwise, these associations would 
stand on substantially the same footing as life insurance companies. 
But such was not the intention of the legislature. The purpose for 
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which they can be formed is strictly limited by statute to rendering 
assistance to the widows and orphans of deceased members or other 
persons dependent upon them. It is not contemplated by the statute 
that the right to the assistance secured by membership shall be 
assignable to creditors during the member’s life. The purpose of 
the statute would be defeated by allowing an assignment during the 
member's life to his creditors as collateral security. The assignment 
to Earl was therefore invalid. 

The order of March 4, 1884, to Remington constituted a good 
assignment in equity to the amount of $1,200 of the widow’s inter- 
est, which had then become vested, and, having been made for a 
good consideration, was not revocable. Moreover, the acts of the 
treasurer amounted to a ratification of it. He is, therefore, entitled 
to the amount of his order and the plaintiff to the residue. 


Decree accordingly. 
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COURT OF APPEALS OF NEW YORK. 


ATTORNEY-GENERAL 


Us, 
ATLANTIC MUT. INS. CO. 


JERMAIN 
vs. 
HENDRICKS.* 


It was sought to have a judgment paid out of surplus realized by the receiver 
of an insolvent life company from the sale of mortgaged property on the 
ground that the judgment was a lien prior to that of the receiver. 

Held, That the receiver became vested on his appointment with the title to 
all real estate, and any title remaining in the company was merely formal 
and in trust for the receiver, the title of the latter was therefore superior 
to the judgment lien. 


Wituiam Baryes fur Appellant. 
N. C. Moak, for the receiver, Respondent. 


Fart, J. 

Edward Newcomb was appointed receiver of the Atlantic Mutual 
Life Insurance Company on the 6th day of August, 1877, under 
chapter 902 of the Laws of 1869. At and prior to that date the 
company owned certain real estate which was subject to a mort- 
gage given by a prior owner thereof. Immediately after his appoint- 
ment the receiver took possession of the property of the company, 
including the real estate. On the 25th day of June, 1880, William 
Barnes, the appellant, recovered a judgment against the company, 
which was docketed in Albany County. On the 7th day of October, 
1881, the receiver, pursuant to an order of the supreme court, sold 
the real estate to Barclay Jermain, for $10,400, subject to the prior 
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mortgage. Some question having been made as to the receiver’s 
title, that sale was rescinded, and an agreement made between 
Jermain and the receiver that upon a foreclosure sale under the 
mortgage Jermain would bid for the real estate the amount due 
upon the mortgage, together with the costs of the foreclosure, and 
that he would pay the receiver the balance up to $31,010.54, the 
sum which he had agreed to pay, including the mortgage upon the 
prior sale. At the foreclosure sale, Jermain, in pursuance of this 
agreement, bid the amount due upon the mortgage and the costs, 
and paid over to the receiver, in addition thereto, upwards of 
$9,000. Thereafter Barnes, claiming that that sum was a surplus 
realized upon the foreclosure sale, made this motion to have his 
judgment paid out of the same on the ground that it was alien upon 
the real estate subject to the mortgage, and prior and superior to 
the title of the receiver. 

As appeared by the opinion of the general term, it was there held 
that the fund which Barnes claimed to have applied on his judgment 
was not strictly surplus money arising upon the foreclosure sale, and 
upon that ground the court denied his claim. We might rest our 
decision here upon the same ground. But there is another gound 
still more radical and satisfactory. The receiver, upon his appoint- 
ment, became vested with the title to all the property of the company, 
including its real estate. Section 7 of the act of 1869 authorized 
the court to appoint “a receiver of all the assets and credits ” of the 
company, and provided that the receiver, upon filing his bond, shall 
“take possession of all the assets and credits” of the company. The 
word “assets,” where it is used in the several sections of that act, 
manifestly means all the property, real and personal, of any com- 
pany coming under its provisions. No provision is made in the 
act for any formal conveyance to the receiver, and it cannot be sup- 
posed to have been the intention of the legislature to leave the 
title to its real estate in the insolvent company subject to the risks 
of judgment, liens, or other complications. The purposes of the act 
require that such title should at once vest in the receiver, and we 
think the act should receive such a construction as to effectuate 
such purpose. It is not a general rule that a receiver can only take 
title from an insolvent person or corporation by a formal convey- 
ance. The general rule is otherwise, as in the case of receivers 
appointed in supplementary proceedings, and receivers and assignees 
appointed in bankrupt proceedings, and in nearly all cases of the 
appointment of receivers of insolvent corporations. The title of 
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receivers in such cases to real and personal property, both in this 
country and in England, is generally statutory, and not under any 
formal conveyance. But even if we are wrong in this, prior to the 
‘recovery of the judgment by Barnes, the recever had the equitable 
title and the possession of the real estate. All the title, if any, which 
remained in the corporation was merely formal, and was held by it 
in trust for the receiver, which it could be compelled by the court 
at any time to convey to the receiver. The receiver’s title was, 
therefore, superior to and older than the lien of the judgment. 

It is, therefore, clear that the order of the general term is right, 
and should be affirmed, with costs. 


All ecncur. 





1886.] Packard vs. Dorchester Mut. Fire Ins. Co. 


SUPREME JUDICIAL COURT OF MAINE. 


PACKARD 
Us. 
DORCHESTER MUT. FIRE INS. CO.* 


Where a person assumes to be the agent of an insurance company and writes 
an application with his name upon it as agent, and the company receives 
it, writes a policy upon it with the name of the assumed agent on the back, 
sends it to him to deliver and collect the premium, the assured (himself 
believing in the agency) may well consider these facts as a recognition, on 
the part of the company, of the agency. 


The agent of an insurance company may bind the company by waiving 
written assent to material alterations in the property insured where the 
assured does not know of any restriction of the agent’s authority. 


Viratn, J. 

The policy stipulated that “ it shall be void if any material fact or 
circumstance stated in writing has not been fairly represented by 
the insured or if, without the assent in writing of the com- 
pany, the situation of circumstances affecting the risks shall, by or 
with the knowledge, advice, agency or consent of the insured, be so 
altered as to cause an increase of such risks.” 

The testimony showed that the application contained a misrepre- 
sentation as to the contiguity of other buildings ; and that an alter- 
ation of the building insured was subsequently made, causing a 
material increase of the risk. 

It was not controverted that the plaintiffs made their application 
through one Holman, an insurance agent, believing him to be the 
agent of the company ; that he assumed to act as its agent, wrote 
the application, sent it to the company with his name as its agent 
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upon it; that the company received it, acted upon it, issued the pol- 
icy in pursuance of it, wrote Holman’s name upon the back of it, 
sent it to him for delivery, and received the premium through him. 
Thereupon the presiding justice ruled that Holman was the agent 
of the company. 

It was admitted that Holman knew of the misdescription in the 
application written by him, and that the alterations were made with 
his knowledge and consent. Whereupon the presiding justice ruled 
that, notwithstanding the misdescriptions, the company was bound ; 
and that Holman’s verbal consent to the alterations were obligatory 
upon the company under the statute. 

We perceive no error in these rulings. To be sure the mere fact 
that Holman signed the application as agent, was not enough to 
show him to be the company’s agent: Campbell vs. Mon. F. Ins. 
Co., 59 Me., 430. The defendant could not prevent such an act on 
his part done in its absence. But that fact, carried home to the 
company’s knowledge by sending to it the application with his 
assumed official signature thereon, combined with its subsequent 
acts, including the indorsing of his name on the policy, might well 
be construed by the plaintiffs as an official recognition of his 
assumed character at common law, but also to bring his authori- 
zation within Rev. Stat., chap. 49, § 18: Dunn vs. G. T. Railway, 58 
Me., 187 ; s. c., 4 Am. Rep., 267 ; Ins. Co. vs. McCain, 96 U. S., 84. 

The company could doubtless waive written assent to the ma- 
terial alterations: Adams vs. McFarlane, 65 Me., 152; Wood vs. 
Poughkeepsie Ins. Co., 32 N. Y., 619. In the absence of any known 
restrictions of authority the agent could do the same. It is common 
knowledge that the authority of an agent comprises not what is 
expressly conferred, but also, as to third persons, what he is held 
out as possessing. Hence the principal is frequently bound by the 
acts of his agent performed in excess or even in abuse of his actual 
authority ; but this is only true as between the principal and third 
persons, who, believing, and having a right to believe, that the 
agent was acting within the scope of his authority, would be preju- 
diced if the act was not considered that of the principal : Barnard 
vs. Wheeler, 24 Me., 412, 418 ; Clark vs. Metropolitan Bank, 3 Duer, 
248. This doctrine is established to prevent fraud, and proceeds 
upon the ground that when one of two innocent persons must suffer 
from the act of a third, he shall sustain the loss who has enabled the 
third person to do the injury : Story on Ag., §127. 

Of course, when restriction of authority is brought home to the 
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knowledge of those with whom the agent deals, his acts in excess of 
such restricted authority will not bind the principal: Ins. Co. vs. 
Wilkinson, 13 Wall., 222. Thus, where one of the express conditions 
of a policy was that “no officer, agent, or representative of the com- 
pany shall be held to have waived any of the terms and conditions 
of the policy, unless such waiver shall be indorsed hereon in writ- 
ing,” it was held that this limitation of power of the agent to waive 
the conditions was brought to the knowledge of the insured by the 
policy itself, and any attempted waiver otherwise than therein stipu- 
lated was not binding upon the company: Walsh vs. Hartford F. 
Ins. Co., 73 N. Y., 5,9. There is no such clause in the policy now 
before us. 

According to the stipulation in the bill of exceptions, the entry 
must be, defendant defaulted. Interest to be added from January 
22, 1883. 


Peters, C. J., Walton, Libbey, Emery, and Haskell, JJ., concurred. 





Report of Decisions. 


LOWER COURT DECISION. 


INSURANCE.—LIGHTNING.—WIND.— VERDICT. 


Marion County (Indiana) Superior Court, December 23, 1885. 


BARBARA KARIBO. 
vs. 


INSURANCE COMPANY OF NORTH AMERICA. 


A denial of liability and refusal of payment is a waiver of proofs of loss. 

Ifa house be struck by lightning and subsequently destroyed by wind, an 
insurer against lightning would be liable only for the amount of damage 
done by the former. 


Slalement. 


Action on policy insuring against fire and lightning. 

The complaint alleges that in March, 1884, plaintift was the owner 
of a certain real property in the town of Brightwood, and held a 
policy of insurance thereon in the defendant.company. That said 
policy provided against loss by fire and lightning to the amount 
name in the policy. That in March, 1884, the plaintiffs property 
(dwelling-house) so insured was destroyed by lightning, and she 
now seeks to recover the amount due on the policy commensurate 
with her loss. The defendant company denies the allegations set up 
by plaintiff, and alleges that said loss, if any, was occasioned by a 
wind-storm alone, and was not destroyed by either fire or lightning. 

It was in evidence that at the destruction of the insured building, 
a bolt of lightning struck and entered the house, smashing a sewing- 
machine into pieces, prostrated and rendered uncc n3cious five mem- 
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bers of the fainily therein; flashed through the wardrobe, charring 
and scorching the clothing, and so shattered and weakened the 
structure as to cause it to fall down upon the unconscious occupants, 
seriously injuring plaintiff and thoroughly wrecking the building. 
There was corroborative evidence tending to show that the house 
was struck by lightning. 

In rebuttal it was proven that the building was situate in the 
wake of a severe storm; that many other houses and barns lying in 
the same path were also blown down; that the circular motion of 
the wind or whirlwind caused the building to fall toward the west 
while the storm tended toward the east, and denied that any proofs 
of loss had been made, and alleged that the wind and not electricity 
was the cause of the alleged destruction. 

Expert testimony was introduced pro and con, after which the 
jury was instructed as follows:— 


Wa ker, J. 

“Before you can find for the plaintiff, you must find that the 
building was destroyed by lightning. The defendant denies the 
allegations of the plaintiff, which casts upon the plaintiff the burden 
of proving the material averments of her complaint before a recovery 
can be had. The defendant also alleges that said loss was by a 
wind-storm alone, and was not destroyed by either fire or lightning. 
Therefore, before there can be a recovery, it must appear from the 
preponderance of the evidence that the property of the plaintiff 
was insured as alleged; that loss has been sustained by damages to 
said property from lightning. That due proofs of loss were made to 
said company, of said loss unless you should find that before suit 
the defendant refused to pay, denying its liability. No proof of loss 
was made. The plaintiff claims that defendant denied its liability, 
and claims to be excused from making such proof of loss as would 
ofttimes be required. 

If the plaintiff has shown by a fair preponderance of the evidence 
that before the bringing of this suit a proper agent of the defend- 
ant denied to the plaintiff or her agent the company’s liability and 
refused payment, then plaintiff would not be required to make any 
proof of loss, provided she has sustained the other material allega- 
tions of her complaint. If such denial of liability on the part of the 
company was not proven, as I have said it should be, the plaintiff 
cannot recover, even though she has sustained the loss as she therein 
claims. If you find that the house was blown down by the wind or 
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whirlwind, and was not knocked down by lightning, your verdict 
should be for defendant. Your verdict must rest upon the evi- 
dence introduced in the trial of the case, and if you find for the 
plaintiff you must be satisfied that a preponderance of the evi- 
dence shows that the loss came from lightning. You must not 
rest your verdict on conjecture or speculation, and must be with- 
out the regard of any one or hardship that may come from a deci- 
sion one way or the other. * * The defendant would be liable under 
the terms of the policy sued on whether there was any fire or not, 
if damage came by lightning striking the building. If you find 
from the evidence that lightning entered the building and through 
the floor, causing damages, but did not cause the building to fall, 
but such fall was occasioned entirely by the wind, then the company 
would not be liable for any damages that came to the plaintiff by 
reason of such fall of the building, but would only be liable for such 
part of the injury as was done by the lightning. You are the judges 
of the credibility of the testimony. In case you find for the plaintiff 
the measure of her recovery will be the extent of her damages occa- 
sioned by the lightning, not exceeding the amount named in the 
policy, with interest.” 

The jury found that proof of loss was waived by the company; 
that house was destroyed by the wind and not by lightning, and 
returned a verdict for defendant. 





